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Introduction

In April 2012, Consumer Affairs Victoria (CAV) published the first version of this paper, which recorded the outcomes of its preliminary consideration of the submissions received on the Discussion Paper – Retirement villages: contract and information disclosure options . 

Following further consultation and consideration of a number of issues, CAV has revised some of its proposed recommendations to the Government, as set out in this paper. 

Issue 1: Content of intermediate stage disclosure

Discussion paper proposal


Cost-effective provision to consumers of useful, generic village information and documents at the “intermediate” stage.

Rationale of proposal


One of the aims of disclosure is to assist consumers to assess whether a village is generally suitable and to compare villages. At the pre-contract stage (i.e., when they have agreed to buy into a particular village) many consumers have emotionally and sometimes financially, committed to the village. At that stage, information that would assist in assessing whether a village is generally suitable and in comparing villages would not be useful. It is really only at the “intermediate” stage, i.e. after they have decided that retirement village living is for them and when they are investigating and comparing villages, that such information would be useful.

Information disclosure

Where submissions agreed

There was general agreement on the following matters of information disclosure (although there was not agreement that they should be disclosed at the intermediate stage rather than at the pre-contract stage). 

Some of the items are in a modified form from that set out in the Discussion Paper, reflecting that there was agreement only on the modified form:

· name and address of the village;

· name and address of the village owner and manager;

· whether the manager is an approved community care provider;

· hours of attendance of any on-site representative of the manager;

· contact details for further inquiries about the village;

· contact details for any residents committee;

· number of units and whether leased, licensed or strata titled (or other form of tenure);

· number of occupied and vacant units, and, if the village is still under construction, number of unconstructed units 

· facilities and services provided, including their cost and any restrictions on use;

· whether there is a residential care facility and, if so, the eligibility criteria;

· security or emergency call systems operated;

· restrictions on pets, visitors and car parking;

· indicative price range, current as at the date provided, for all classes of units in the village, on an “as reinstated/refurbished” basis;

· amount of the ingoing contribution or deposit payable and whether refundable;

· amount of the departure fee, or how calculated;

· amount or method of calculating any refund of the ingoing contribution and when payable;

· how capital gain or loss is shared;

· amount or range of recurrent charges and how often due;

· amount or range of any owners corporation fees;

· who is responsible for different types of insurance;

· who is responsible for the cost of refurbishment or reinstatement of units;

· balances of any capital works, capital replacement or maintenance fund (other than under the Owners Corporation Act 2006);

· whether there is a waiting list operating and any fee;

· whether the village is accredited by the Retirement Villages Association or any other prescribed body;

· whether planning permission has been granted for further development of the village; and

· instructions for obtaining a copy of Consumer Affairs Victoria guide for prospective retirement village residents.

Proposed way forward


CAV proposes to develop a proposal for the Government on “intermediate” stage disclosure of information on the basis of these agreed matters.

Revised proposal: CAV does not intend to include the following matters in its proposal for the Government:

· whether the manager is an approved community care provider. Community care packages can be provided by a range of external providers, so it is not considered to be significantly relevant to prospective residents whether the manager itself is an approved provider. CAV proposes instead to recommend that a general statement be included about eligibility for community care packages

· contact details for any residents committee (because this might involve the manager in a breach of privacy); and

· the number of occupied and vacant units, and if the village is still under construction, the number of unconstructed units. It is considered that the cost to managers of keeping this material updated outweighs any benefit to prospective residents of knowing this information. In relation to unconstructed units, there is duplication between this matter and the proposed obligations to disclose any planning permissions for further development and the plans of any units under construction.  

Where submissions disagreed, with either CAV or each other

The matters include:

· right of manager to terminate occupancy;

· restrictions on the use of units;

· restrictions on transfer of the unit to another person;

· right of manager to relocate residents without their consent;

· restrictions on resident’s ability to remove their fixtures during residency and on departure; and

· right of residents to determine the design, construction and furnishing of incomplete units.

Proposed way forward
CAV does not intend to proceed to develop a proposal for the Government on these matters. An option would be for the manager to state whether there is or is not such a restriction/right/obligation, indicating the clause number in the contract. However, it is considered more cost-effective for consumers to simply check the blank-form contract themselves, using the proposed right to inspect prescribed documents (see below). 

Document disclosure

Where submissions agreed

There was general agreement on the following documents (although there was not agreement that they should be disclosed at the intermediate stage, rather than at the pre-contract stage):

· village site plan (if available);

· plans of any units under construction;

· statements required to be prepared under section 34 of the Act for the current financial year of the village and (if available) the next financial year of the village;

· if the retirement village has a capital works, capital replacement or maintenance fund, statements of the balances at the end of the last three financial years of the village;

· examples of blank-form contracts that an incoming resident may have to enter into;

· any planning permission for further development of the village; and

· dispute resolution documents required under sections 38E and 38F of the Act.

Proposed way forward

CAV proposes to develop a proposal for the Government on “intermediate” stage disclosure of documents on the basis of these agreed documents.

Revised proposal: CAV does not intend to include the following matter in its proposal for the Government: If the retirement village has a capital works, capital replacement or maintenance fund, statements of the balances at the end of the last three financial years of the village. It is considered that statements of the balance of any capital works, capital replacement or maintenance fund, and of any owners corporation maintenance fund, as at the end of the previous financial year, are more cost-effective.
Issue 2: Content of pre-contract stage disclosure

Discussion paper proposal


Cost-effective provision to consumers of useful information and documents at least 21 days before they sign their contracts by requiring managers to provide certain information and documents to prospective residents. 

Rationale of proposal


To assist prospective residents to understand the nature and extent of their commitment, particularly their financial commitment.

Information disclosure

Where submission agreed

There was general agreement on the following matters of information disclosure.  Some of the items are in a modified form from that set out in the Discussion Paper, reflecting that there was agreement only on the modified form:

· purchase price of the unit or amount of ingoing contribution payable (including whether interest is payable);

· amounts and details of legal costs payable upon entry;

· amounts and details of other up-front payments;

· total amount payable on or before entry;

· details of the estate agent or legal practitioner who will hold the ingoing contribution (if known);

· details of recurrent charges payable, including how increases will be determined;

· details of any owners corporation fees payable;

· the amount of any departure fee, or how it is calculated;

· the amount of any refund of the ingoing contribution, or how it will be calculated, and when it will be paid;

· how any capital gain or loss will be shared; and

· details of the resident’s liability for refurbishment or reinstatement of the unit.

Proposed way forward

CAV proposes to develop a proposal for the Government on pre-contract disclosure of information on the basis of these agreed matters.

Document disclosure

Where submissions agreed

There was general agreement on the following documents:

· contracts to be signed (existing obligation);

· village rules (existing obligation);

· any document under which the resident agrees to observe the village rules or promises to pay an ingoing contribution or recurring charge (existing obligation);

· checklist of matters that residents should investigate before signing the contract (existing obligation);

· if the retirement village is subject to a company title scheme, the company’s constitution and rules; and

· if the retirement village has an owners corporation, any management agreement relating to the village to which the relevant owners corporation is a party.

Proposed way forward

CAV proposes to develop a proposal for the Government on pre-contract disclosure of documents on the basis of these agreed documents.

Issue 3: Matters that must be excluded from contracts

Discussion paper proposal


Require retirement village contracts to exclude certain matters.

Rationale of proposal

Enhance the fairness of retirement village contracts by excluding unfair requirements, restrictions and powers.

Where submission agreed on matters for exclusion

Some submissions objected to some of the proposals in the mistaken belief that the Act prohibits (or will be amended to prohibit) the relevant matters, thus making the proposals unnecessary.  

However, there was general agreement that the following matters should be excluded from retirement village contracts. Some of the items are in a modified form from that set out in the Discussion Paper, reflecting that there was agreement only on the modified form:

· any requirement for the resident to have a will or to advise the manager of its location;

· any requirement for the resident to take out insurance, other than liability insurance for any motorised wheelchair operated by the resident or contents insurance;

· any requirement for the resident to pay the manager’s costs for corresponding with the resident or for preparing or providing any information that must be given to the resident other than audited financial statements under section 34 of the Act;

· any restriction on the resident’s absence from the village other than a restriction on an absence that would result in the unit no longer being the resident’s principal place of residence and where the calculation of exit fees is based on length of tenure and the assumption that the unit is the resident’s principal place of residence;

· any requirement for the resident to pay liquidated damages for a breach of the contract or the village rules;

· any exclusion of or limitation on future statutory relief for the resident regarding his or her obligations or liabilities under the contract;

· any exclusion of or limitation on the manager’s liability for default or negligence;

· any inclusion of charges in the exit fee to recover administration and operating costs other than those incurred while the resident resided in the village and other than costs associated with the re-sale of the unit; and

· any requirement for the resident to pay more than half the costs of any valuation of the unit or residence right that is required or permitted, except where the resident has acted unreasonably.

Proposed way forward


CAV proposes to develop a proposal for the Government on excluding certain matters from retirement village contracts on the basis of these agreed matters.

Where submissions disagreed on matters for exclusion, with either CAV or each other

1. Any power to require the resident to take out contents insurance.

Proposed way forward


CAV proposes to develop a proposal for the Government on excluding such terms but allow the contract to include a warning regarding the resident’s responsibility for contents insurance. Despite that some residents may be confused about responsibility for contents insurance, it is not considered fair or necessary to resolve the problem by permitting the manager to require all residents to take out such insurance.

2. Any power to require the resident to pay the manager’s costs of preparing audited financial statement under section 34 of the Act.

Proposed way forward


CAV proposes to develop a proposal for the Government on excluding such terms. It is considered that section 34(4) Retirement Villages Act 1986, which places an obligation on the manager to provide an audited statement unless the residents vote to dispense with the requirement, assumes that the manager must pay for the audit.

Revised proposal: CAV does not intend to include this matter in its proposal because it is no longer considered that section 34 of the Act assumes that the manager must pay for the audit.  CAV also notes that this is not a matter excluded from NSW contracts.
3. Any power to require the resident to pay the manager’s costs of enforcing the contract against the resident.

Proposed way forward


CAV proposes to develop a proposal for the Government on excluding such terms.  Despite such terms being common, it is considered proper for the issue of the costs of an alleged breach of contract to be left to the court to decide or for any terms of settlement.

4. An ‘entire-agreement’ term.

Proposed way forward


CAV proposes to develop a proposal for the Government on excluding such terms. It is considered that the desire for contractual certainty is outweighed by the possibility of such terms being used to deny the existence of pre-contract oral representations on which a resident relied when entering into the contract or to deter the resident from asserting the existence of such representations.

5. Any power for the manager to terminate the management contract or to assign it without the resident’s consent.

Possible way forward


CAV proposes to develop a proposal for the Government on excluding such terms but modified by making them subject to the consent of the residents committee or a residents’ meeting, such consent not to be withheld unreasonably. The question for consideration is whether, despite the need for the manager to have flexibility in selling the business and despite the obligation of any new manager to comply with the contract, a retirement village contract is sufficiently ‘personal’ to make it fair for residents have a say in the identity of any new manager.

Revised proposal: CAV does not intend to include this matter in its proposal for the Government, including in the modified form, because it considers the impediments and costs it might impose on the transfer of retirement village businesses outweigh any benefit to residents.
6. Any power for the manager to relocate the resident to other premises without the resident’s consent.

Proposed way forward


CAV proposes to develop a proposal for the Government on excluding such terms, except for emergencies. It is considered that the manager’s interest in relocating a resident in other than an emergency situation is satisfied by the proposed implied term that the resident’s consent to be relocated cannot be unreasonably withheld.

Revised proposal: CAV‘s proposal will be refined so that “emergency” will expressly include where the resident’s premises have been destroyed or severely damaged and where a resident’s safety, health or property has been endangered.
7. Any term restricting the operation or membership of the residents committee.

Proposed way forward


CAV proposes to develop a proposal for the Government on excluding such terms. It is considered that such terms are contrary to the intention of section 36 of the Retirement Villages Act 1986, which provides for residents committees.

Issue 4: Matters that must be included in contracts

Discussion paper proposal


Require retirement village contracts to address certain matters.

Rationale of proposal


To promote better understanding of residents’ rights and obligations and to facilitate comparison of villages.

Where submissions agreed on matters for inclusion

Some submissions objected to some of the proposed matters for inclusion in the mistaken belief that they will require contracts to contain certain types of terms on the relevant subject, i.e. that they dictated the content of the subject matters.  

However, there was general agreement that the following matters should be addressed in retirement village contracts. Some of the items are in a modified form from that set out in the Discussion Paper, reflecting that there was agreement only on the modified form:

· village name and address, the names of the parties and the date on which the contract is made;

· the unit address and any garage, storeroom, and parking space entitlements;

· the date that the resident occupies the unit or the date of the right to occupy;

· the existence and primacy of the Act and the regulations made under the Act;

· the resident’s rights under the statutory cooling-off period;

· what fixtures, fittings and furnishings are provided;

· the resident’s ability to alter and add to the unit;

· the resident’s ability to transfer to another unit or other type of accommodation;

· if the unit is incomplete, the resident’s ability to determine its design, construction and furnishing;

· any restrictions on the resident’s use of the unit;

· any restrictions on pets, visitors and car parking;

· any restrictions on the persons to whom the resident can transfer the unit;

· the manager’s rights of access to the unit;

· the manager’s ability to relocate the resident to other premises without the resident’s consent

· the services, facilities and amenities provided – including details of any service or facility that the manager represented would be provided or made available, and the date it would be so;

· the manager’s legal costs payable by the resident;

· all retirement village fees payable, including: details of all costs payable to gain entry to, reside in and leave the village (ingoing contribution, including interest; maintenance and other recurrent charges, and the matters for which such charges may be used; and any departure fee); how the maintenance charge is to be adjusted and how special levies can be imposed; the method of calculating any refund due to the resident on termination of the contract, including how capital gains or losses are shared and any applicable financial penalties;

· insurance that the manager is responsible for; 

· who is responsible for the costs of maintaining the unit in a reasonable state of repair, including replacement and maintenance of fixtures and fittings;

· what refurbishment or reinstatement of the unit will be required (general description) and who pays for it

· how the contract may be terminated, including the minimum advance notice to a resident when the manager terminates the contract;

· whether the resident can refuse to change or terminate the contract;

· any terms implied into the contract by the Act or regulations;

· the village rules; and

· dispute resolution procedures developed under sections 38E and 38F of the Act.

Proposed way forward

CAV proposes to develop a proposal for the Government on requiring certain matters to be addressed in village contracts on the basis of these agreed matters.

Revised proposal: CAV’s proposal regarding “what fixtures, fittings and furnishings are provided” will be clarified to confine it to fixtures, fittings and furnishings provided by the owner of the village.

CAV does not intend to include the following matters in its proposal:

· the existence and primacy of the Act and the regulations made under the Act (because this is dealt with as a standard term of village contracts); and

· the resident’s rights under the statutory cooling-off period (because the Act requires a cooling-off notice to be inserted in the residence contract). 

Where submissions disagreed on matters for inclusion, either with CAV or each other

1. The consultation process for changes in services or facilities, which must include exploring alternatives.

Proposed way forward


CAV proposes to develop a proposal for the Government on requiring this matter to be addressed. It is considered that a requirement for a consultation process that includes exploring alternatives does not unduly restrict the manager’s ability to exercise a power to change services or facilities.  Such a requirement will support the protocol developed by Consumer Affairs Victoria in consultation with industry, resident and other stakeholders on this issue.

Revised proposal: CAV intends to develop a modified proposal for the Government that:

· applies only where the manager has the right to change services (because if a manager does not have that right, this obligation is not relevant); and where the proposed change to services is material (because it is considered that this ensures that the proposal is cost-effective), and 

· excludes the obligation to explore alternatives. It is considered that this would be too onerous in situations where there are no effective alternatives and because this issue is covered in CAV’s Good practice to address key issues – protocol 1 “Changes to services”.

2. The repair and maintenance procedure – including the responsibilities of manager and resident, and the process for the resident to ask the manager to carry out repairs and maintenance.

Proposed way forward


CAV proposes to develop a proposal for the Government on requiring this matter to be addressed.  Such a requirement will support the protocol developed by Consumer Affairs Victoria in consultation with industry, resident and other stakeholders on this issue.

Revised proposal: CAV does not intend to include this matter in its proposal for the Government because it is considered that:

· it is not appropriate to attempt to deal with this issue through the contract, as it does not seek to modify any existing right of the manager; and
· it is more appropriate to deal with it under CAV’s Good practice to address key issues – protocol 2 “Maintenance: charges and process”) 

Issue 5: Basic set of standard terms

Discussion paper proposal


Regulate for certain standard terms in retirement village contracts.

Rationale of proposal


To establish the basic rights and obligations of managers and residents.

Where submissions agreed

Some submissions objected to the proposal in the mistaken belief that the standard terms would only be set out in the Retirement Villages Act 1986 or the regulations made under the Act and that this would therefore detract from the transparency of the contract.  

These submissions did not take account of the separate proposal in the Discussion Paper for such standard terms to be set out in the contract (the terms would be drafted in a way that allowed for easy incorporation; alternatively, they would be prescribed terms).  

Taking that into account, there was general agreement on the following terms. Some of the terms are in a modified form from that set out in the Discussion Paper, reflecting that there was agreement only on the modified form:

· The manager is obliged to:

· obtain the resident’s consent to enter their unit unless in an emergency or if a resident’s safety or property is endangered, subject to any contract provision that enables entry for reasonable cause on reasonable notice; and

· give receipts for payments made by the resident or keep a record of such payments.

· The resident is obliged to:

· use best endeavours to ensure invitees or other persons lawfully on the resident’s premises comply with the village rules;

· respect the rights of other residents and persons in the village;

· not interfere with other residents’ peace, comfort and privacy;

· respect the rights of the manager, its employees and agents to work free from harassment and intimidation;

· not adversely affect the occupational health and safety of people working in the village; and

· not withhold consent unreasonably if the manager asks the resident to relocate to other premises.

· The resident has a right to:

· exclusive and vacant possession of the unit in a clean and tidy condition;

· any refund entitlements, unaffected by termination of residence right (even for breach of contract); and

· remove any fixture that the resident has added (for which there is no agreement to leave in place) at any time before permanently vacating the unit and subject to making good any damage caused by removal.

· Terms prescribed under the legislation take precedence over inconsistent terms of the contract or village rules.

· The contract must comply with applicable legislation and is void to the extent of its inconsistency with this legislation.

· The manager and resident will deal with each other in good faith.

Proposed way forward

CAV proposes to develop a proposal for the Government on a set of basic standard terms on the basis of these agreed terms.

Revised proposal: CAV’s proposal regarding “giving receipts for payments made by the resident or keeping a record of such payments” will be modified so that it will require the giving of a receipt and keeping a record of the payment (to comply with Australian Consumer Law requirements for the provision of receipts).
Where submissions disagreed, either with CAV or each other

1. The manager is obliged to use best endeavours to ensure tenants, employees, invitees or other persons lawfully on village premises comply with village rules.

Proposed way forward


CAV proposes to develop a proposal for the Government on including this term. The obligation would not make the manager responsible for policing the rules regarding people who are in the village without its knowledge or who are beyond its control.  It is considered that the manager’s existing obligation regarding quiet enjoyment is insufficient to address the issue as it relates only to lessees and it does not relate to the village rules.

2. The manager is obliged to promptly carry out repairs or replacements to the common facilities and other areas under its control that are necessary for the health, safety or security of residents.

Proposed way forward


CAV proposes to develop a proposal for the Government on including this term but deleting the reference to “health” (as it is too imprecise and too difficult for managers to know). It is considered that the manager’s existing obligations under OH&S legislation, occupier’s liability and building regulations are not sufficient to address this issue, which is of a different nature.

Revised proposal: CAV’s proposal will be further modified to clarify that it applies where the manager is required to carry out repairs or replacements to the common facilities and other areas under its control funded from maintenance charges.
3. Resident not to be liable for fair wear and tear to the unit.

Proposed way forward


CAV proposes to develop a proposal for the Government on including this term but confining it to where the resident’s obligation is only to remedy damage to the unit, and where the resident does not share in capital gain. It is considered that the term is not applicable/appropriate in the situation where the resident is liable for refurbishment and shares in any capital gain.

4. Village rules take precedence over inconsistent terms of the contract.

Proposed way forward


CAV proposes to develop a proposal for the Government on including this term but confining it to where the relevant rule is established before the inconsistent term is inserted in contract, so that it cannot be used to unilaterally change the contract.

Revised proposal: CAV does not intend to include this matter in its proposal for the Government because:

· it is considered that it could result in inappropriate limitations on the manager’s ability to enter into contracts with future residents, and
· there is insufficient evidence that inconsistency between village rules and village contracts is a problem in Victoria warranting intervention. 

Issue 6: Condition reports

Discussion paper proposal

Require managers to conduct condition reports on lease/licence units.

Rationale of proposal


To reduce conflicts over responsibility for damage to units.

Where submissions agreed

There was general agreement in the submissions that:

· the proposal was not appropriate for commercial/for-profit villages, where the manager-resident relationship is not akin to a landlord-tenant relationship and where the resident typically has an overriding obligation to refurbish the unit on departure; and 

· there is insufficient evidence of widespread conflicts in those not-for-profit villages where the relationship is closer to that of landlord-tenant to justify the cost. 

Proposed way forward: 

CAV does not intend to proceed to develop a proposal for the Government on mandatory condition reports.
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