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This Submission is presented by John Plunkett of 4 Grand Boulevard, Doncaster. Vic 3108. My wife and I are joint lessees of a Villa Unit at the above address that is located on the Applewood Retirement Village in Tram Road Doncaster.

A. Introduction. 
My reading of the discussion paper left me with the impression that the only need was for attention to be paid to the wording of contracts, and the quality of disclosure in the contracts. I accept this as an important area for disclosure and will make detailed submissions in this area based on my experience. However my experience, as a result of living for eight years in a particular retirement village, namely Applewood, has been that disclosure in all stages of cost of village operations is equally, if not more, important. (refer section 34 of the Act.) I intend to make submissions in this area as well.

B. Overview

1.    What have I learnt over my time in a retirement village:-


       The main stakeholders are as follows.

       (a). The Government of Victoria. The Government have benefitted from the growth of the Industry and now recognise it as an important factor in achieving their population targets for Melbourne and Victoria. The concept of a Retirement Village Industry minimises the cost of infrastructure of any population growth. When the Act was drafted it is clear that it was framed with few clear definitions of what was meant by the Act or Regulations. It is presumed that further clarification of the law would be enunciated by case law as the industry developed. However very few claims went to VCAT and none to  the Supreme Court - this was only to be expected as the power difference (access to funds) was very large between the Owners ( and their solicitors and Association) and the residents and their Association. 

My experience in 2010 in attempting to seek clarification of the law by way of an application to VCAT saw the matter escalated by the owner employing a large city law firm and queens counsel, and adopting strategies such as an offer of compromise under the VCAT Act and threats of costs and seeking the transfer of the matter to the Supreme Court. The net result was that I felt compromised to the degree that I settled the matter.
        So it seems that there is no realistic chance to let case law clarify certain aspects of the Act and Regulations that in my view are currently unclear  ( e.g. see submission in relation to s. 34 of the Act. Section (F) page 21 at the end of this document.)

       (b). Consumer Affairs and VCAT. Consumer Affairs have no authority to make up any of the balance of power referred to above. Their only power is limited to mediation of disputes referred to them. This is tinkering at the edges and is not likely to change the mind of any determined owner or resident. Perhaps the publication of these claims and the resolutions achieved, without naming the parties, would enable an understanding of the effectiveness of this service to be achieved. It amazes me that in an industry where the good are good, but the bad can be really bad, new contracts or variations to existing contracts, as they are issued, are not subject to review by Consumer Affairs or some other appointed body, and changes requested. 

        An example. (1) After exhaustive discussion with interested parties, the Retirement Villages (Contractual Arrangements )Regulations was introduced whereby, if specific terms were included in the resident contract, a non-freehold resident had input into the sale process including the choice of appointing his/her agent rather than the Manager to sell the property - in which case the six month buy back provisions would not apply.  

       The intent of this legislation - to give the resident some control in the sale process - is frustrated by owners who effectively allow control but only at a cost. The Applewood Lease  Agreement issued in  2008 and 2011 states in both agreements -  clause 9.4.4.2:- “if the Owner is required to appoint an external agent pursuant to Schedule 1 of the Regulations, retain for its own use an amount equal to 1.75% of the New Payment being the charges for providing its assistance in interviewing and meeting with prospective new residents of the Dwelling to ensure their suitability to life at Applewood, liaising and co-ordinating with the external estate agent in relation to  opening the dwelling from time to time for inspection, and all other administrative tasks required to assist in the reletting of the Dwelling”.  

       Applewood charge 3.5% to sell a lease. If an outside agent were used I would estimate the commission for an outside agent to be at least 2.0%. Applewood state their charges in this situation would be 1.75% for the services listed. This means the departing resident will have to pay 3.75% and lose the six month buyback provisions. Consequently Consumer Affairs’ good efforts in this regard are open to abuse and likely to have the opposite effect to what they expected. This situation could be avoided if the contract was further regulated to avoid owners getting around the intent of the legislation.

(Note the figures in the above para have to have GST added)

The average cost of a villa unit or apartment at Applewood is estimated to be $500,000 thus 1.75% for the services listed would be $8,750. This is a lot of money for the supposed services listed above. It would appear that the listing of services more reflects justifying the amount – the real issues are does the potential purchaser have the finance and are they prepared to sign the contract? 

The Effectiveness of VCAT :- for claims of less than $10,000 where lawyers are not usually involved VCAT achieves results. Not necessarily as the result of the hearing but because they are settled by negotiation before the hearing if the resident has made a reasoned claim that can be supported by good paper work and filing. Generally the settlement will be on a confidential basis. The use of confidentiality has pluses and minuses. Confidentiality means other residents with the same problem are not aware of the problem and the settlement. On the other hand one client is satisfied. 

The Director of Consumer Affairs can have cases of high public interest and a good legal basis referred to that office for the case to be taken over by Consumer Affairs. There has only been one case that I am aware of since the Act was gazetted in 1986.  That is one case in twenty five years – surely there are more issues of public interest or again is the problem that Consumer Affairs are also intimidated by the financial might of some of the owners, such that they are reluctant to take on the “big fish” in Supreme Court proceedings.  
Recommendation.

The Government and Consumer Affairs are too close to the representatives of the Owners and are not switched on to their need to protect and support residents. If their attitude cannot be changed a Commissioner or Ombudsman should be appointed.  

 (c) Municipal Councils. The location of a retirement village within the bounds of a municipality is generally considered to be a boon to the local council concerned. Rate income increases for little outlay on the part of the council in the form of infrastructure. Councils are well prepared to provide services and benefits and recognise pensioners and other needy people by the provision of services on a reduced cost basis. Retirement villages build, own and maintain their own roadways and lighting which makes them even more attractive to the local council concerned.  There is an important issue that no one wishes to consider in Government or the Councils.

Valuations are based on Capital Improved Value and must reflect up to date values achieved in the market. Life time leases are leases and the lessee does not enjoy the benefits of full ownership. The lessee cannot alter the property without the owner’s agreement and they cannot mortgage the property. Consequently the Capital Improved Value should be lower. Thus the Capital Improved Value must be discounted and the level of discount is within the scope of sworn valuers to determine. In addition the value of the residence to the occupier is reduced by the implied value of any Deferred Payment. The Owner should pay to council the rate cost for the Deferred Payment   

This exercise should be started by the State Government to establish the facts. The value of the Capital Improved Value should be reduced and not a new rate struck by council on the dollar value of the original Capital Improved Value.

Recommendation.

The above suggestion should be considered and implemented by Government.

(d). Residents of Retirement Villages in Victoria. This is the association that represents all the residents who live in the retirement villages of Developer, Owner, Operator villages in Victoria. It has over 6,000 members representing 20 % of the residents living in retirement villages in Victoria.  It was funded by Consumer Affairs Victoria for $40,000 p.a. but this amount has been subject to constant pressure to be reduced and has ceased. The Office bearers of RRVV would average at least 70 years of age, and the challenge gets harder and harder, particularly when resources are short. On all occasions one is opposed by well resourced full time employees/agents of the Owners. These comments also apply to Resident Committees in the individual retirement villages as well.

Recommendation.

The Government should give strong consideration to funding, from the Victorian Property Fund, the appointment of a qualified person to enable  to provide legal or paralegal support to RRVV. 
 

(e). The Retirement Villages Association is the peak body representing the Developer- Owner- Operator villages and associates of 800 villages throughout Australia. It is a well-resourced organisation. Some time ago it tended to represent itself as the body representing residents of retirement villages as well, and this caused confusion. By promoting the adoption of accreditation RVA is trying to improve the standards of the industry.  …………………………………………………………………
.………………………………………………………………………………………………………………………………………….………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………
Recommendation.

That RVA obtain approval from the Financial Services Ombudsman to confirm that the rights of residents are fully protected in these products. If this is not the case a product disclosure statement should be made.     

(f). The Solicitors who represent the owners or the Association of the Owner’s in Victoria are dominated by the firm Russell Kennedy Pty Ltd. Russell Kennedy Pty Ltd sponsor conferences of the Association, lobby on the behalf of owners and the association and they are well thought of by their clients. They were, I would presume involved with the Government, in the drafting of the Act and Regulations. They have a dominant position and leave no stone unturned to maintain their position in what must be a key business key segment for them.

(g). The residents of a retirement village are the individuals who sign the contracts to spend essentially the rest of their lives living in a particular retirement village. In a general sense most residents like their retirement village. They like their fellow residents and trust each other, they like the convenience that village living provides. They like the security and the fact they are independent and not a worry to their children. They do not like being patronised and they certainly do not like being treated unfairly in the short or long term. They are not unaware of the people who try to manipulate them or treat them as lacking in judgment. They feel that they and their spouse or children have got them through to a late stage in life and they know their abilities will diminish and they would dearly love to be able to trust the “village” to look after their interests in their sunset years. 
(h). The Executor is the person responsible for arranging for probate of the will of a deceased resident to be obtained so distribution can be made to the beneficiaries. It is likely the executor will have no prior knowledge of the process that occurs within the village.  There are often clauses that are “at the discretion of the Owner”. There is a tendency for costs and charges to be back end loaded. Part of this is natural because a life has come to an end but part of it is due to the Owner capitalising on the situation. There are two other examples of variations of leaving a village. There is the situation where an individual wishes to relocate closer to, or with, friends or relatives or sometimes to another retirement village. This latter is often a hardship case and the person finds high refurbishment costs together with the Deferred Management Fee,  the need to give up vacant possession and find somewhere to live temporarily a real challenge. Moving to higher levels of care can also be difficult but post 2006 there are means of assistance provided under the Regulations.

 An example(1) of an unfair term – refurbishment costs – In the 2003 Lease Agreement, Clause 6.7 Refurbishment states (“The Resident”) to pay all costs reasonably incurred by the Owner in cleaning and refurbishing the dwelling which may include repainting and/or carpeting the interior of the dwelling , renovating the bathroom and/ or kitchen and replacing the Chattels (the extent of such refurbishment to be determined at the Owner’s sole discretion)……”

The 2008 Lease Agreement, Clause 6.7 eliminates the word reasonably and retains the Owner’s sole discretion clause. It includes a clause to use the Owner’s discretion “with a view to achieving the maximum new payment from the New Resident”. It is interesting to note the upgrading of the Owner’s asset that costs the Owner nothing.
Somewhere between 2003 and 2008 this change was made – the word “reasonably” was removed and “the Owner claimed a right to try to achieve maximum new payment.”

In 2008 a surcharge of 25% was added to the costs of refurbishment. In 2009 the Applewood Residents Committee pointed out that the work being done was the same task that was done by an architect for a fee of between 8% and 10%. A figure of 10% was agreed by the owner. The change was also agreed by a meeting of residents as the Owner requested. However, after the meeting of residents a letter confirming the arrangement was sent to the Owner and Manager for signature. It was never signed and returned by either person.

Moving now to 2011. A new Lease Agreement came to hand early in 2011 this was interesting the clause dealing with “Leave the Dwelling in Good Repair” 6.4 which in the 2003 and 2008 Lease Agreements there is a clause 6.4 for the same purpose with the same initial wording as the 2011 clause 6.4 except the 2011 clause has the last sentence added of “The charge made by the Owner is an amount determined by the Owner from time to time which at the date of the lease is an amount equal to 10% of the cost of the works;” This clause is not justified for this activity because the activity does not require the input of planning that would be involved in repair and planning of an existing residence. All that is needed is to engage a tradesman or a cleaner.

This a classic case of “gouging” and it more particularly the case because a 3.5% commission ($17,500 for an estimated New Payment of $500,000) is made on the value of the New Payment. 

Returning to the 2011 Lease Agreement the clause dealing with “Refurbishment” clause 6.9 in many ways duplicates clause 6.4 and is liable to create double charging. In addition the Owner is saying he can change the 10% from time to time as stated above. This is contrary to the agreement reached between the Owner and Residents. He is setting the scene to increase the 10%.

This is not a trivial issue because Refurbishments are running between $40,000 and $60,000. Assuming it is $50,000 and knowing the Owner, until we reached agreement with him was making a charge of 25% and this was reduced to 10% the difference is $7,500.

In addition there is another issue that occurs at the end of the lease that is important. Before the Owner can start the refurbishment process the Owner demands Vacant Possession of the Residence. This means the lease is now not operative as the resident cannot have occupation. The Owner than commences refurbishment and at his financing cost pays for the work to be done and let us say it costs $50,000. The lease is then sold and achieves a good price due hopefully to the $50,000 spent by the Resident to refurbish the residence when it is no longer occupied. The extra $50,000 is in the New Payment so the Owner, if the premises is occupied for say eight years yields a Fixed Payment of 3% plus Deferred Payment  24% that adds up to 27/100x$50,000.Added to this is 3.5% the cost to sell the lease plus 10% surcharge on the refurbishment costs adds up to an additional payment to the Owner of 40.5/100 X $50,000= $20,250 . If the Owner reverted to the 25% surcharge this would add another $7,500 making a total of $27,750. This is a benefit to the Owner for the interest cost of the refurbishment which would be no more than a couple of thousand dollars. This example is the good news scenario. What happens if the $50,000 is spent on refurbishment and an increase in the new payment does not occur the resident has lost $50,000 and the Owner has lost no more than a couple of thousand dollars interest charge.

There is negligible risk to the owner and major risk to the resident.

It would be fairer to have a system that once vacant possession had occurred, any money spent on refurbishment and surcharges was deducted from the New Payment before the DP and selling costs were calculated.

The above suggestions, which only adopt a measure of fairness, would remove $27,750,from very high costs of leaving the retirement village assuming the Owner returns his charge to 25% .

 Recommendation.

The Owner should be obliged (or instructed) to accept the proposal above as a fair approach to the issue and there should be minimum requirements in the contract to enable both parties to determine the refurbishment required and access to VCAT if a dispute arises.
C. Retirement Village Contracts.
(a). Current Situation.

At Applewood there are too many contracts. I would estimate there are at least 20 to 30 versions of contracts in existence. Contracts change at least once per year and each issue of a contract is generally more onerous than the one before it. One might say that the best description of the changes in contracts is “organised gouging.”

The confusion this causes with staff, let alone residents quite often causes inefficiency for the staff or angst for the residents. 

Here are a few examples:-

An Example(1)   The Deferred Payment (“D.P.”) for the first 2 years was either 2.5% or 3.0% for 10 years maximum

The next year the DP consisted of a Fixed Payment of 2.5% or 3.0% and then 9 years at 2.5%or 3.0%

Some years later an extra DP started for smaller units/ apartments with a Fixed Payment of 5.0% and 5.0% per annum for 5 years. This variation generally applied to the more elderly men or women who perhaps could least afford it. It meant that the accelerated DMF gave higher returns for less occupancy.

 An Example(2) Garbage Collection. The initial agreements clause 4.1.7 stated the Service Fees would cover the costs to “attend to garbage and waste disposal” in a short time this clause became clause 6.1 that the resident will pay “any charges for household garbage collection, which are separately assessed against the dwelling……….”. Fortunately the original agreement holders had their position “grandfathered “.

STOP PRESS. The owner is now trying to rescind the “grandfathering” provision that has been in place for about 6 years.
An Example(3) The Definition of a Dwelling. The 2003 to 2008 Lease Agreements (Clause 1.1.11)  state “ Dwelling” means the dwelling set out in item 3 of the First Schedule and includes: 
1.1.11.1   the area bounded by (and including) the floor coverings and finished floor    surfaces, the finished surface of the ceiling, and the internal finishes of the external walls; 

1.1.11.2
the balcony , terrace or courtyard (if any) to (and including) the interior surface of the fence or retaining wall, the fixed floor coverings and the finished surface of any ceiling or covering; and

1.1.11.3
any additional car park spaces referred to in item 3 of the First Schedule;

Compare this with the same subject of the 2011 Lease Agreement as follows. The changes are underlined.

(Clause 1.1.12). states “ Dwelling” means the dwelling set out in item 3 of the First Schedule and includes:

1,1,13.1   the area bounded by (and including) the floor coverings and finished floor    surfaces, the finished surface of the ceiling, and the internal finishes of the external walls; 

1.1.13.2  
all exterior doors, door frames, garage doors and windows

1.1.13.3  
the balcony , front porch, pergola,  rear patio or Courtyard (if any), including the fixed floor coverings and the ceiling (including the lining); but excluding any structural component of the pergola and excluding the brick piers;
1.1.13.4
any external features located within or affixed to the balcony, front porch, pergola, rear patio or Courtyard, including but not limited to balcony enclosures;

1.1.13.5
blinds awnings and other installations to the exterior walls, doors, windows or roof:
1.1.13.6
hot water units

1.1.13.7   water tanks with associated taps, pumps and pipes (if)any

1.1.13.8 
the garage, being the area bounded by (and including the lining), and the internal finished surface of the exterior walls, and includes the garage door. 
1.1.13.9
the letterbox, the finished surface of the driveway and the connecting pathway from the driveway to the front door; and  
 1.1.13.10  any additional car park spaces referred to in item 3 of the First Schedule;

The list represents an effective increase in the maintenance responsibilities imposed on residents. (One of the most contentious issues over the years has been who is responsible for screens and blinds which Applewood attached to the exterior of the buildings and the properties were sold with these attached and were regarded as fixtures to the building structure (ref 1.1.13.5).

(Ref 1.1.13.1) The exclusion of all doors, door frames, garage doors and windows surely would be viewed as an unsustainable group of exclusions in any leasehold situation.

Recommendation

This is another important reason why all Leases should be reviewed and approved by an Ombudsman before they are approved for use operationally.

An Example(4). Pest Control in the 2003 Lease Agreement (Clause 4.1.10) and in the 2008 Lease Agreement (Clause 4.1.13) both state “attending to pest control”. Both these clauses were   under services paid for by the Service fee as part of the village operating budget.


In the 2011 Lease Agreement Clause 6.5.6  states “inspection and treatment of the dwelling for pest control purposes as required by the Owner, including but not limited to termite protection. The owner will arrange inspections and treatments, at the residents’ expense.”

This essentially makes the responsibility for pest control a cost solely for the resident.

I do not think this is tenable in a lease situation. Termites in  leased premises should always be the responsibility of the Owner. Similarly rats and mice not in the building that comprises part of the premises but in areas adjacent to it that can be readily accessed from outside must be the responsibility of the Owner.

Recommendation


The way this new clause is framed is just giving the owner a chance to avoid his responsibilities and should be corrected.

An Example(5).The Accumulated Deficit, Shortfall, Advance  are terms no longer used in the 2011 Lease Agreement.  The Accumulated Deficit has never been a term used in any agreement. It was used as a concept to say to residents in 2003 and part of 2004 that the residents were responsible for losses generated from the early years of the establishment of Applewood. The assessment was that these accumulated losses would peak at $680,000 in about 2007/8, copies of these forecasts are available. No Resident approval or commitment has been given to these figures. The concept was not supported by the lease agreements.  In 2005 the following terms appeared in the lease agreements and they remained operative until the end of 2010. The 2008 Lease Agreement contains the following clauses:-


Clause 5.4  Until all Dwellings at Applewood have been let for the first time to a resident, if there is a Shortfall in any Financial Year the Owner Agrees to make an advance of an amount  equal to the  Shortfall to the residents of Applewood as and when the amount of the Shortfall is determined (“Advance”), which is to be repaid by the residents pursuant to clause 5.6.1.


Clause 5.5   If, after all dwellings at Applewood have been let for the first time to a resident,   there is a shortfall in any Financial Year the Owner shall either:


5.5.1  include the Shortfall as an expense item in the Financial Statements of Applewood for the succeeding Financial Year; or


5.5.2  impose a special levy on the residents to cover the Shortfall pursuant to section 38(6) of the Act.


Clause 5.6   If there is a surplus in any Financial Year the Owner:


5.6.1  shall apply the Surplus towards repayment of the Advance; or


5.6.2  if the Advance has been repaid in full, include the Surplus in the financial statements of Applewood for the succeeding Financial Year.

Leaving aside the fact that earlier contracts did not give the owner any right to claim reimbursement of alleged losses of this nature. The concept of Shortfall and Advance that applies to Lease Agreements signed between late 2004 and 2010 is flawed. The senior manager at Applewood reporting to the Owner, admitted that the concept was flawed and could not be legally sustained. This is supported by the fact that the 2011 Lease Agreement contains no mention of the Shortfall or the Advance.


The Advance, called a “Shortfall Payment” appears as follows in the Village Accounts for the year ended June 30 2011:-

“it is intended that Applewood Residential Developments P/L Shortfall Payment is to be recovered by Applewood Residential Development P/L from future surpluses on the village budget as and when they occur”   

The Shortfall is the Owner’s problem - it is due entirely to his inability to build and sell the leases in a timely fashion and, I suspect, some areas of creative accounting on his part. He has made several applications to Manningham Council for time extensions.

Even though the Owner knows he is on legal thin ice he is determined to press ahead with this concept because very soon the village budget will be in surplus and rather than use that surplus, as was stated in early accounts, to improve services or reduce the service fee, he is pressing ahead knowing Consumer Affairs will do nothing to stop him. Consumer Affairs will do nothing to help the residents get a resolution and if the residents took out an injunction to have the claim struck out, the legal costs would be escalated to remove us from the field.

Recommendation

All this is because there is no review by Consumer Affairs of contracts before they are allowed to be issued and there is no Ombudsman, no Commissioner or not even an Independent Adjudicator that the Government, in their discussion paper in March 2004  proposed would deal specifically with retirement village based disputes.

 An Example.(6)There is a clause introduced in about 2004/5 Lease Agreements and continues through to the 2011 Lease Agreement where  clause 21.2  states “the resident has inspected the dwelling, including the fixtures and fittings installed in the Dwelling, and is satisfied with their condition. The Owner does not provide any warranty as to the condition of the dwelling or the fixtures and fittings installed in the dwelling.”

Common sense would say that this must surely not meet consumer law where a “fit for purpose” provision applies. Also of concern is that this clause is used against  older, and sometimes less confident new residents, to “fob off” their reasonable claims. 

Recommendation.

Because of the way these changes to the leases were introduced over time, with no scrutiny from any outside authority, a Commissioner or Ombudsman with the authority to retrospectively review these clauses and make the changes necessary to correct them should be appointed.

(D). Matters to be Excluded.

1. Clauses That are Misleading.

An Example (1). When individuals or couples take the decision to enter a retirement village an emotionally charged situation develops that predisposes them to take simple things for granted and not take on board the significance of words used in the contract.

The 2003 Lease Agreement had the following series of clauses detailing some of the services provided by the Owner:- 

 4.1.4.
attending to maintenance, repairs, replacements and renovations of and to Applewood (including the roads within Applewood and all mechanical and other services)and all plant and equipment situated on or in Applewood, including lifts. However this does not include maintenance and repairs which are the responsibility of the resident under this lease or of any other resident, or maintenance of repairs that are funded by the Capital Replacement Fund.

4.1.5
to administer the Capital Replacement Fund which includes:


4.1.5.1 establishing and maintaining the Capital Replacement Fund.


4.1.5.2 collecting the contributions Capital Replacement Fund and holding them in trust in a separate bank account for the purpose of the Capital Replacement Fund; and


4.1.5.3  expending at the Owner’s discretion the Capital Replacement Fund on carrying out improvements to Applewood including maintenance, repairs, replacements, renovations, additions, variations, upgrading and improvements to Applewood, including fixtures, furniture, furnishings and equipment (whether or not affixed) or any other items of expenditure if those other items of expenditure* are approved by the Residents Committee (if any). The Capital Replacement Fund may be used for the replacement of any item which is to be funded under this clause, where in the Owner’s reasonable opinion to repair that item would be uneconomical. 


*Note the phrase in italics above appears only in the 2011 Lease Agreements, apart from this phrase the Lease Agreements 2003 to 2010 are identical. 

The average person would be rather confused and even a few with legal training would be bemused. However the average person would press on and get to the end of the Agreement and reach the First Schedule where it states under item 7 the capital replacement fund is $9.00 per month (2003 Lease Agreement). The response would be - that sounds reasonable - and even some solicitors who are providing advice might say the same. BUT the clause labelled as a Capital Replacement Fund  does not establish a Capital Replacement Fund. Below the clauses in the Capital Replacement Fund Definition that demonstrate it is misleadingly labelled, and this has not occurred through changes over time, it was so from the start and was structured that way on purpose and it was misleading from the start.       

The clauses referred to above are reproduced as follows with words or phrases underlined that a reasonable person would not consider to be part of a Capital Replacement Fund.

 4.1.4.
attending to maintenance, repairs, replacements and renovations of and to Applewood (including the roads within Applewood and all mechanical and other services)and all plant and equipment situated on or in Applewood, including lifts. However this does not include maintenance and repairs which are the responsibility of the resident under this lease or of any other resident, or maintenance of repairs that are funded by the Capital Replacement Fund.

4.1.5
to administer the Capital Replacement Fund which includes:


4.1.5.1 establishing and maintaining the Capital Replacement Fund.


4.1.5.2 collecting the contributions to the Capital Replacement Fund and holding them in trust in a separate bank account for the purpose of the Capital Replacement Fund; and


4.1.5.3expending at the Owner’s discretion the Capital Replacement Fund on carrying out improvements to Applewood including maintenance, repairs, replacements, renovations, additions, variations, upgrading and improvements to Applewood, including fixtures, furniture, furnishings and equipment (whether or not affixed) or any other items of expenditure if those other items of expenditure* are approved by the Residents Committee (if any). The Capital Replacement Fund may be used for the replacement of any item which is to be funded under this clause,  where in the Owner’s reasonable opinion to repair that item would be uneconomical. 

 Clause 5.10 in the 2003 Lease Agreement is identical to clause 5.13 in the 2008 Lease Agreement and states:-


“The Capital Replacement Fund Contribution may be increased by the Owner in its discretion in order to maintain the high Standard of Applewood, subject to consultation with the residents of Applewood.”

Clause 5.10 in the 2011 Lease Agreement states:-


“The Capital Replacement Fund Contribution may be increased by the Owner in its discretion having regard to the recommendation of a quantity Surveyor appointed by the Owner, as set out in the quantity surveyor’s report provided to the Owner from time to time (at a minimum of every 6 years), in order to maintain the high standard of Applewood, and subject to consultation with the residents of Applewood.” 

The effect of the above clauses is very dramatic. Although the clauses look benign e.g. $9 per month, and a soft statement of owners discretion in the earlier agreements, and Website statements on the Capital Replacement Fund also at the time indicated some involvement with the Residents Committee at Applewood in decisions on the funding of the fund and what it is used for. The outcome of these clauses is that the residents are responsible for funding all forms of improvements,  maintenance, repairs, renovations, additions, variations, upgrading and improvements at the Owner’s discretion. This applies to everything except the residences, and of course they are at the discretion of the Owner through his ability under clause 6.7 of the 2003 and 2008 Lease Agreements are shown below:-    



2003       (“The Resident” ) to pay all costs reasonably incurred by the Owner in cleaning and refurbishing the dwelling which may include repainting and/or carpeting the interior of the dwelling , renovating the bathroom and/ or kitchen and replacing the Chattels (the extent of such refurbishment to be determined at the Owner’s sole discretion)……”

  2008     (“The Resident” ) to pay all costs incurred by the Owner in cleaning and refurbishing the dwelling which may include repainting and/or recarpeting the interior of the dwelling , renovating the bathroom and/ or kitchen and replacing the Chattels (the extent of such refurbishment to be determined at the Owner’s sole discretion after termination of this lease with a view to achieving the maximum new payment from the New Resident”

The summation is that the Owner now owns a village where he has no maintenance, repairs, renovations, additions, variations, upgrading and improvements to bear because all such costs are borne by  the residents and all are at the Owner’s Discretion. It would be interesting to know if this is what was intended when the Act was first gazetted. This situation has arisen because no one had the responsibility to oversee the contracts that were issued before they were signed.

There is one particular area that this wide definition of what the Capital Replacement Fund can be spent on that causes angst among the residents.

When the Owner makes a decision to provide or build an item in the initial construction of the village and it turns out that the item fails to perform because incorrect decisions were made or the unit did not meet reasonable specifications the Owner will only replace the items on the basis of using the funds from the capital replacement fund. It can certainly be claimed that this is an Owner responsibility to replace or make good at his expense as it relates to a development cost. Examples of this situation are or have been the practice bowls green and the hot water boilers in the apartment complex.

In addition, small expense items for rectifying shortcomings in  operational or safety areas of the site that were initially installed by the owner but have not performed as expected or were not installed in the first place, may be agreed to by the Owner but only on the condition that it is funded from the Capital Replacement Fund. The Residents Committee is therefore in the vexed position of either exercising their right of approval or accepting that nothing will happen. 
Recommendation 

That minimum standards be included in all resident contracts to distinguish between normal maintenance costs and maintenance and repairs that are due to faulty development with the obligation on the owner to pay these costs.



An Example (2). Deferred Payment
2003 Lease Agreement states “Deferred Payment” means the fee payable by the Resident to the Owner under clause 9.4 which fee is will be equal 3% of the New Payment multiplied by the number of years (or proportionate parts thereof calculated on a daily basis ) calculated from the Commencement Date up to (but not including) the date the New Resident commences occupying  the Dwelling. The deferred payment must not exceed 30% of the New Payment.

In the 2008 and 2011 lease agreements the formula is put in the First Schedule and broken into a Fixed Payment of 3% and 3% per year for 9 years.

There seems to be an uncertain justification as to why this payment exists. It has been referred to as a “Deferred Management Fund” if it is that it must be to pay for “Management” costs in the past. This would mean the concepts of “Accumulated Deficit “, “Shortfall” and “Advance” should be covered by this Payment. As an aside I know of no village that has used this means of recovering losses during the establishment phase. They are written off as an expense to the project and the tax deduction claimed or they are made up from profits within the business which could be derived from among other areas of operation other than the Deferred Payment. 

I have read on web sites that the “Deferred Payment” is to provide the services that would not normally be available early in the project development obviously for the benefit of the residents. But the “Deferred Payment” only occurs when someone leaves the village after a hopefully a reasonable stay. I seems it is too late to be helpful there.

Perhaps it is a capital charge that the Owner makes because everyone else does and it goes straight to his bottom line.

Recommendation 

These Payments, Charges, Funds and Levies should define clearly why they exist and what is included or excluded so the buyer can see and understand why they exist and do they represent a reasonable proposition.

An Example (3).

There are roughly twenty “Owners Determination” or similar clauses in each lease agreement. The following are examples of discretional clauses that have a major impact on fairness in relation to their life in the village . 

For Example in the 2011 Lease has the following :-

 
Services clause 4:- the Owner agrees to manage and administer Applewood, at the cost of the residents of Applewood, as a high quality residential development. The Owner will, at the cost of the residents of Applewood and at a time and in a manner determined by the Owner from time to time: (Some problems here, the Owner often refuses to provide the resources to meet the “high quality” claim)

4.1.6.3 expending at the Owners discretion the Capital Replacement Fund. We have been waiting 5 years to replace the badly worn chairs in the lounge. These approvals have been capriciously withheld or delayed. Stop Press. The chairs were delivered two days ago

           5.10 The Capital Replacement Fund Contribution  may be increased by the Owner in its discretion. This has been a problem. Expenditure from that fund is also at the discretion of the owner The proposal to use a quantity surveyor could help but the real problem is the Capital Replacement Fund is a misnomer as detailed above. 

           6.4 - Leave the Dwelling in good repair. In previous agreements there was no surcharge on this item. Now in 2011, the clause says “The charge made by the Owner is an amount determined by the Owner from time to time which at the date of this lease is an amount equal to 10% of the cost of the works” There should be no surcharge as the engagement of cleaners and tradesmen to clean or repair existing structures and fittings does not require significant extra design, planning and supervision. The 10% charge should be paid out of the 3.5% commission when the lease is sold. 

          6.9 This clause deals with the surcharge the Owner applies to the cost of refurbishment. This surcharge was 25% and the Owner agreed to 10% but now states “The charge made by the Owner is an amount determined by the Owner having regard to cost to the Owner to arrange the works, which at the date of this lease is an amount equal to 10% of the cost of the works from time to time which at the date of this lease is an amount equal to 10% of the cost of the works” This is a set up for a “get out” action to increase the surcharge when an opportunity arises. The 10% is based on architects fees for doing similar work and this is a well established bench mark and generous in the situation. This charge is discussed in detail above.

Recommendation

All clauses that involve the Owner claiming discretion in any form should be reviewed by experienced members of Consumer Affairs, or in their absence a Commissioner or Ombudsman. Alternatively the owner should be required to exercise discretion in a reasonable manner with the option of any dispute being subject to a VCAT hearing. Agreements that have from “time to time” and no definite quantitative statement, or an unjustified quantitative statement need, to be examined closely. 

(E). Charges for the Provision of Outside Services by the Owner to Residents.

There are black and white differences in the manner in which villages or groups of villages handle this issue.


It is clear some significant Owners or Groups of Owners are prepared to disclose completely their costs in this area, and not only disclose, but to pass on all the benefit they receive to their residents. Others will not make any disclosure nor pass on any benefit.

In addition there is a problem when the Owner does not ensure that the price negotiated is appropriate, in other words it is not either technically and commercially a good deal. 

An Example (1). The Owner supplies the telephone service from a Telco a telephone system, and as part of that system installed an old analogue switchboard that was virtually obsolete at the time of installation (likely to be an Ericsson BP 2500) and is no longer managed or serviced by many in the industry, for the residents telephone system. At the same time the Owner installed a digital switchboard system for the office. This meant that the phone system for the residents could not provide caller ID or message recording and other built in options that come with the digital systems at no extra cost. The message recording can be supplied for $4 extra per month to residents using the analogue system.     

Another problem arises when an alternate source of the service becomes available.

An Example(2.) Four years ago when governments were keen to get solar power into widespread use and were offering incentives to make the change several residents wrote to the Manager/Owner seeking to be involved in these schemes on the basis of full or part payment by the resident to qualify for the incentive payment made by the various governments.  After a long delay the Owner refused to agree to the change and also did not take the obvious action to ensure all villa units yet to be commenced would have solar power. His objection was based on aesthetics even though dishes for pay TV are common and somewhat more unsightly.  I would venture to suggest the Owner’s rejection was based on his concern for losing income as a result of less power usage on his embedded network.

An Example (3.) Over time the cost of broadband services to residents have decreased from $75 per month over 9 years to $33 per month today. This has happened whilst capacity has also improved these changes represent what has happened in the market place overall. This is a good outcome for residents  the only issue now is to improve the technical help as breakdowns are more frequent than they should be and seem to occur at weekends.   

With these bought in services it is important that the Owner disclose to residents the costs and benefits available to him and how these are allocated across sections of the village site. To do this would improve trust and maybe enable the Owner to discover where he might recover the claim for “Accumulated Deficit” and  “ Advance” that is not accepted by the residents.

Consumer Affairs should work out a policy in relation to this vexed issue particularly in relation to electricity, as the cost of electricity increases rapidly, the brunt of this is born by the residents while the embedded network operator will likely increase income as the prices increase.

An Example (4). There have been many discussions with the Owner regarding the cost of electricity used for the provision of services in the site accounts. The Residents Committee have contended for some time that this electricity should be supplied at cost. Applewood operate as an exempt supplier and the whole Applewood site is regarded as an embedded network. This gives a significantly lower cost to Applewood and amongst other requirements they must supply electricity to the residents at no greater cost than the local retailer price. This requirement is met by Applewood supplying residents at a cost which is between 5% and 10% lower than the published local retail rate.

We have never received any believable disclosure as to Applewood’s cost. 

 We do know that Retirement villages of a smaller size than Applewood receive an effective 25% reduction to the local retail price so it is likely that for Applewood during the last 9 years we have been paying somewhere between 15% and 20% for the electricity used for the provision of services in the site accounts.

In the future the cost of electricity will be a burden to the residents of Applewood who are on pensions or some form of self- funded retirement pension.

An Example (5). In 2005 when we, as residents, were long on goodwill but short on common sense and lacking experience of what our Lease Agreements really meant, the Residents Committee of the day signed a Memorandum of Understanding that enabled the owner to install a security system that was to be compulsory for all residents. Up to then it was optional. There was to be no charge for those who had decided not to have the system and those who had opted to take the system were repaid $1,000.

All future residents paid for the provision of the system in their purchase price.

The Owner made the offer to levy a small charge equivalent to 30 cents per day per resident to be paid for from the service fees. This was to be adjusted by CPI annually.

The cost was justified by the Owner in that the current residents had benefitted from the expenditure of $1,000 per residence. This levy also applied to those who arrived when the installation of the system was included in their purchase price,

The proposal was put to the Owner that by now he had recouped his capital and the levy should cease. He did not agree and intimated it was really for costs but he was not able or willing to define the costs involved.

In our village budget this levy now represents $36,674 per annum and growing.   

Recommendation.

Where an Owner makes a profit from an outside service provider, that profit must be disclosed and included in the village operating cost budget to offset any real losses. 

If an Owner receives a lump sum payment from a supplier this must be disclosed and used for the capital requirements that arise for the provision of infrastructure to provide the service from time to time.

If a group of residents or a Residents Committee suggest a change of supplier from an improved cost or performance basis the Owner must ensure these suggestions are handled expeditiously and in a positive manner.  

(F)  Information disclosure during residency.
 Section 34 (3) of the Retirement Villages Act states as follows:

(3) The manager must prepare and present to the annual meeting a financial statement showing in respect of the prescribed period-

   (a)  the source of income received by way of charges for the provision of goods and services by the manager; and

   (b)  details of expenditure on the provision of goods and services for the village by the manager, including the amounts spent and the items to which the expenditure related-

A fundamental flaw with this legislation is that it is unclear how much detail is required to comply with this section. As it stands, the current wording allows unscrupulous owner/managers to exploit the situation and provide information that seemingly complies with this subsection, but the information is inadequate. For example it appears to be increasingly common for owners to claim as an expense under the heading “operating costs” i.e. costs funded through the resident’s service or maintenance charges, expense items such as “ off-site administration”.  From my experience this allows owners who are involved in a number of businesses, not related to the retirement village, to pass on costs from those other businesses without scrutiny. At our village there is an expense item of this nature, but the owner refuses to provide a breakdown of this cost. Without the breakdown, a resident is not in a position to assess whether the costs are related to the retirement village or not, or are reasonable, and yet it is the resident who is paying the cost under the terms of the contract. Similarly as stated above, at our village the owner purchases electricity and telecommunications and then on sells this to the residents. The information  currently disclosed under the section 34 requirements does not indicate the profit secured by the owner as a result of this.  This allows again unscrupulous owners to increase operating costs, where in actual fact part of those costs includes the bonus profit on the provision of the service.

This is an outrageous situation where residents are required to pay these costs under their resident agreement, but there is not adequate disclosure by the owner/manager to enable the resident to have a clear understanding what they are paying for. It is hard to imagine any other situation where government has a role in regulating an industry and protecting consumers, and yet a simple task such as providing detailed financial details about expenditure is not required by legislation.

 If the disclosure requirements under section 34 are to be effective, the legislation needs to be amended to provide a template of information to be disclosed and more importantly the detail.

 Recommendation


That standard reporting requirements be spelt out by legislation requiring specific detail of current expenditure items commonly claimed as operating costs and or any expenditure paid for by residents.
Could I just stress that these changes do not require more complication in the preparation of village accounts. Some of the best villages already do this and their costs of accounting and management are much lower than villages that do not disclose. A list of these efficient villages can be presented on request for Consumer Affairs to visit rather than rely on advice from other parties.

The act of non-disclosure destroys trust within a village. If it is not corrected within an industry, the result will be, over the long term, that this industry, which has so much to offer, will be replaced by other models that allow more of the added value to be retained by the residents, rather than captured by those Owners who resist disclosure, and diminish the living experience of their clients. 
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