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Dear Colleague
Debt Collection Harmonisation Regulation - Options Paper
Legal Aid Queensland (“LAQ”) welcomes the opportunity to comment on the Debt Collection Harmonisation Regulation – Options Paper.  The comments will focus on licensing, conduct obligations, complaint management process and information standards.  

LAQ provides legal services to financially disadvantaged people across family, criminal and civil law.  LAQ’s legal services in the civil law area include community legal education, legal information, legal advice, extended assistance and casework services in relation to consumer issues.  

LAQ provides advice to approximately 50,000 people each year across all legal areas.  Around 30% of those advices are in relation to civil law issues.  LAQ has a specialist Consumer Protection Unit staffed by three full time lawyers. The unit provides direct advice and conducts limited casework.  The unit gives priority to matters where there may be a broader benefit for consumers and where clients have been victims of consumer injustices.

LAQ notes that all states and territories have legislation requiring the licensing of debt collectors.  In Queensland, the Property and Motor Dealer’s Act 2000 (Qld) (PAMDA) provides for a license that authorizes the holder to collect or request payment of debts on behalf of clients, repossess goods and serve court process.   PAMDA prohibits  particular conduct, for example, misrepresentation of a debt and unlawful entry and prescribes a mandatory code of conduct prohibiting harassing or misleading conduct.  

LAQ also notes that the National Consumer Credit Protection Act 2009 (Cwth) (the National Credit Act) applies to persons who undertake ‘credit activities’, which includes both in-house and out-sourced debt collection in the context of debts arising out of consumer credit only.  The National Credit Act establishes the National Credit Code.  The requirements of the National Credit Act in relation to collection of consumer credit debt include mandatory external dispute resolution (EDR), training requirements and standards of conduct. It is submitted that the National Credit Act would provide a model for specific licensing legislation applicable to all debt collectors.   

LAQ’s position is that there should be a single National legislative scheme for the licensing and regulation of all debt collectors, including collectors of assigned or on-sold debts.  LAQ supports a requirement that debt collectors provide debtors with detailed information about the debtor’s liability before proceeding with collection activity.  LAQ also supports a mandatory code of conduct for debt collectors which should include access to free, independent external dispute resolution.
Examples of consumer injustice reported to LAQ by consumer clients, which may have been avoided by more effective regulation of debt collection are:  
Case study- Collection of overseas debt

The debt collector purchased bulk debts from creditors in the United Kingdom.  The debts were default listed with a credit reporting agency.  No details were initially provided beyond the lenders name and the amount alleged as outstanding.  The debts were mostly statute barred and incapable of being enforced in Australia unless the creditor had obtained a foreign judgment and registered it in the jurisdiction in which the alleged debtor lived. No documentation showing a liability in Australia was provided.

Case Study – Refusal to provide information

The collection agent rang ten to fifteen times in two months pursuing a debt which was nine years old when contact was made.  According to the collector, the debt had already been through two different collection agencies.  The client requested documentation to establish liability as he had paid off many debts over the years and was unsure whether this was legitimately raised or whether he had already paid it off to the original lender or one of the other collection agencies. The collection agent was unable to provide any documentation but insisted on payment.  The collection agent did not cease their activity, despite confirming that the original lender no longer retained any documentation, until LAQ contacted the agent and advised them of their obligations to provide documentation.

Licensing options

A National scheme for the licensing of debt collectors, modelled on the National Credit Act scheme, would support industry best practice by providing for an enforceable code of practice; a formal complaint process; free and independent external dispute resolution; and a statutory regulator with investigation and enforcement powers together with an educative role.  

LAQ supports licensing of entities that:  

· access credit reporting;

· access the Personal Property Securities Register;

· repossess personal and real property including when connected to small business and farming debt;

· engage in any outsourced collection activity on behalf of third parties/original creditors; or 

· purchase and recover debt as a business activity.

LAQ does not support a separate debt collection licensing scheme for entities that collect their own debts and access credit reporting provided they are required under legislation or licensing frameworks to belong to an approved EDR scheme.  These entities can include financial institutions offering regulated credit and utilities.  

All entities should be permitted to outsource debt collection or assign debts to third parties only if the third party is either subject to the same licensing requirements as the original creditor or is a licensed debt collector.  

Conduct options

LAQ is of the view that the joint Australian Competition and Consumer Commission and Australian Securities and Investment Commission Debt Collection Guidelines have proved useful.  However, the guidelines would be more effective and reduce the risk of abuse and harassment of debtors by collectors, if they were incorporated into a mandatory code of conduct. A mandatory code of conduct would enable consumers to point to specific non-compliant conduct, but would not restrict consumers from raising issues about behaviour that is inconsistent with the principles.

Complaint handling options

As we have already stated, LAQ supports mandatory EDR for all debt collectors not collecting their own debt.  In addition assignees of debt (purchased debt) should also be members of an EDR scheme.

As noted in the options paper, there is no legislative requirement that creditors, and by extension debt collectors, who are not regulated by the National Credit Code or telecommunications or energy providers, belong to an EDR scheme.  It is critical that consumers are able to access a free independent dispute resolution scheme to resolve complaints if they are unable to resolve their complaints directly with the debt collector.    
Information standards options

The National Credit Code provides that in respect of collection of consumer credit debts, a minimum level of written information must be provided to debtors at least 30 days before collection activity can be commenced.  However, there is no legal requirement that creditors or debt collectors generally provide any particular information to debtors from whom they are attempting to recover debts.    

Consumer clients report to LAQ:  

· Failure by collectors of assigned debt to provide sufficient information about the original creditor to enable the debtor to identify the debt;

· Allegations that a debt is owing without any attempt to establish liability; 

· Insufficient identifying details about the debtor to establish whether the debt is one incurred by them; 

· Refusals or no responses to requests to provide documentation to establish the existence of a debt;

· Harassment of debtors when they ask for further information.   

LAQ submits that legislation regulating the conduct of debt collectors should contain a requirement that before collection activity can be commenced, the collector, including an assignee of the debt, must provide the debtor with sufficient information to establish the debtor’s liability for the debt.  The information should include:  

1. sufficient details to connect the identity of the person from whom the debt is demanded with the alleged transaction which led to the debt;
2. the identity of the original creditor and any account number; 

3. the circumstances under which the liability arose (e.g. credit card contract); 

4. if previous payments were made to the creditor, the date and amount of the last payment; and

5. the amount alleged as currently outstanding.

LAQ submits that the proposed legislation should contain a further requirement that where a debtor requests the following information from a debt collector, the collector should be required to provide it before further collection activity can occur:  

· Where the debt is for the provision of goods or services, a copy of the invoice or account pertaining to the debt;

· Where no account or contract exists, some other written evidence of the liability;

· Where the debt is being collected on behalf of an insurance company seeking to recover motor vehicle property damage and related expenses, an invoice for the repairs and other expenses;

· Where the debt is a loan, a copy of the loan agreement;

· Where the debt has been assigned, a copy of any notice of assignment;

· For all debts:

· a statement showing the calculation of the current amount alleged to be outstanding and the date of the last payment made;

· the date of any judgment, the court in which it was obtained and the amount for which judgment was entered; and

· details of any enforcement action already taken under a judgment.

The above information would assist consumers, particularly those with a low level of financial literacy, to understand how their liability arose and the extent of their liability.  It is particularly important given the recent trend for creditors to on-sell multiple debts.  The provision of the above information would also reduce the risk of fraudulent debt collection.    

Thank you for providing LAQ with an opportunity to comment on the options paper.  

If any part of our submission requires expansion or clarification, please contact Craig May, Senior Policy Officer, Legal Aid Queensland, on 07 3247 0390 or at cmay@legalaid.qld.gov.au. 

Yours sincerely

Nicky Davies

Acting Chief Executive Officer

Legal Aid Queensland.  

