Proposed Owners Corporations Regulations 2018
Summary of issues raised in submissions on the Regulatory Impact Statement
Responses and Statement of Reasons

Introduction
On 2 August 2018, Consumer Affairs Victoria (CAV) released a Regulatory Impact Statement (RIS) to facilitate public consultation on the proposed Owners Corporations Regulations 2018 (the proposed Regulations).  The public submission period closed on 30 August 2018.
CAV received 12 submissions on the proposed Regulations and the RIS:

1. Strata Community Association (Vic) (SCAV)

2. Real Estate Institute of Victoria (REIV)
3. Residents of Retirement Villages Victoria (RRVV)

4. Law Institute Victoria (LIV)

5. Australian Institute of Conveyancers (AIC)

6. Consulting Surveyors Victoria (CSV)

7. Kelly + Partners Chartered Accountants (Kelly + Partners)
8. Quantum United Management (Quantum United)
9. Eclectic Consumers Collective (ECC)
10. Boss Conveyancing

11. Hamilton Lawson Real Estate Agents (Hamilton Lawson), and

12. Mr Ian Warren.
Following detailed consideration of each submission received in response to the RIS, a small number of changes will be made to the proposed Regulations.
The following table summarises the issues raised in the submissions, sets out CAV’s responses and provides a statement of reasons for each. Please note that several of the submissions received were broadly supportive and raised no issues, and as such are not included in the table.


	Issue 
	Comment/Issue raised
	Response

	1. Application of Australian Accounting Standards to financial statements for prescribed owners corporations

	1.1
(SCAV, Quantum United, and Kelly + Partners)
	Proposed regulation 7, which would require annual financial statements for prescribed owners corporations to be prepared in accordance with the Australian Accounting Standards (AAS), would place a significant financial burden on owners corporations.
This is because the majority of owners corporations do not currently have their financial statements prepared by a professional accountant, and would therefore not be familiar with the requirements of the AAS. Stakeholders also argue that current industry practice for many owners corporations differs from that prescribed under the AAS, such as in relation to the treatment of capital items.

On this basis, proposed regulation 7 should be removed.
	Supported.

CAV notes stakeholder concerns regarding the proposed introduction of the AAS as the prescribed standard for the preparation of annual financial statements. Whilst the objective of improving the financial management of owners corporations over time is important, CAV accepts that introduction of this measure with a short lead-in period is likely to impose additional compliance costs. As such, proposed regulation 7 has been removed.

CAV will continue to consult with stakeholders to determine how best to improve the financial management of owners corporations.

	2. Infringement offences

	2.1
(LIV, REIV)
	Acting as an owners corporation manager without being registered (section 178 of the Owners Corporations Act 2006 (OC Act)) should not be included as an infringement offence under proposed regulation 24, as this is a serious issue which is unlikely to be viewed as a minor offence by stakeholders.
	Not supported.

CAV notes stakeholder views on this matter. However, the inclusion of section 178 as an infringement offence is not a new proposal, having been introduced by the Owners Corporations Amendment (Infringements) Regulations 2011. Furthermore, the use of the term “minor offence” is intended to describe the degree of the specific individual matter in question, rather than the offence itself. 

Prescribing certain offences as infringement offences does not preclude CAV from seeking the maximum penalty payable under the Act. Rather, they are simply another enforcement tool designed to provide regulators with the flexibility to deal with low-level offences (such as where a manager has inadvertently allowed their registration to lapse) without resorting to action in the courts.

	2.2

(REIV)
	If section 178 is to remain as an infringement offence, the infringement amount payable should be increased to at least 25 per cent of the maximum payable under the OC Act (60 penalty units).
	Not supported.

CAV considers that the prescribed infringement penalty of 6 penalty units continues to be appropriate. Increasing the infringement amount payable to 25 per cent of the maximum payable under the OC Act (i.e. 15 penalty units) would exceed the recommended maximum level of 12 penalty units for individuals under the Victorian Government Policy on Infringement Offences (Annexure A to the Attorney-General’s Guidelines to the Infringements Act 2006). In the absence of a demonstrable case on public interest or deterrent grounds, the existing penalty amount should be retained. 

	3. Committee membership

	3.1
(RRVV)
	The construction of proposed regulation 10, which allows for committees to resolve to remove members for non-attendance, may unfairly disadvantage committee members in retirement village owners corporations, who may be suddenly unable to attend meetings due to ill health. An alternative approach may be to amend Schedule 1 of the OC Act to enable the making of rules in relation to committee membership.
	Supported in principle.
Whilst amendments to the OC Act are outside the scope of the RIS and Regulations, CAV recognises that committee members in retirement village owners corporations are older and may therefore be more susceptible to bouts of ill health. As such, the renumbered regulation 9 has been amended in the final Regulations to insert the words “or reasonable explanation for” after “prior notice of”, thus ensuring that committee members who are unable to attend meetings due to sudden ill health (or other relevant circumstances) and may therefore be unable to give prior notice of their absence are not unfairly disadvantaged.

	3.2
(REIV)
	The new power provided by proposed regulation 10 does not go far enough. It is recommended that committee members be required to attend 75 per cent of meetings, the ability to appoint a proxy be limited to attend 75 per cent of meetings, and the appointment be valid only for a single meeting.
	Not supported.
Requiring committee members to attend at least 75 per cent of meetings would be unduly restrictive, given there may be legitimate circumstances where a member is unable to attend (e.g. ill health).
Any changes to the use of proxies by committee members would require amendments to the OC Act, and are therefore out of scope for the purposes of the Regulations. 

	4. Prescribed owners corporations

	4.1
(RRVV)
	All retirement village owners corporations should be classed as prescribed owners corporations under proposed regulation 6, regardless of the number of lots or amount of annual fees levied.
	Not supported.
Designating all retirement village owners corporations as prescribed owners corporations would significantly increase costs and increase complexity for the operation of the Regulations, given this would not align with the classification of other owners corporations. Given the lack of supporting evidence to justify this suggested change, CAV considers that the existing definition of prescribed owners corporation should be maintained. 

	4.2

(Kelly + Partners)
	The definition of prescribed owners corporation should be broadened, particularly in relation to the amount and types of fees levied, in order to capture a greater number of owners corporations.
	Not supported.
Consideration was given to changing the threshold number of lots and fee revenue for prescribed owners corporations. As noted on page 21 of the RIS, CAV is of the view that changes to the thresholds would be more appropriately considered in the context of the review of the OC Act being undertaken as part of the consumer property law review. Given that review is still ongoing, it is proposed to maintain the present definition of prescribed owners corporation under the Regulations for the time being.

	5. Professional indemnity insurance

	5.1
(LIV, REIV)
	The prescribed minimum level of professional indemnity insurance for registered owners corporation managers (proposed regulation 11) should be increased to $5 million, rather than the proposed $2 million. 

	Not supported.

In developing the RIS, CAV considered a range of options for the minimum level of professional indemnity insurance, including an increase to $5 million (section 4.4 refers). Ultimately, it was decided that increasing the prescribed minimum to a level above $2 million would represent a larger cost increase for managers with no clear additional benefits. Owners corporations are already able to require that their manager hold a higher level of insurance than the prescribed minimum, and there is nothing to prevent relevant stakeholder bodies from recommending that their members take out additional insurance.

	5.2

(LIV, REIV)
	The prescribed minimum level of professional indemnity insurance should also be on a “per claim”, rather than aggregate basis.
	Mandating the prescribed minimum level of insurance to be on a “per claim” basis would require an amendment to section 119(5) of the OC Act. As such, this matter is out of scope for the Regulations.

	6. General issues

	6.1
(LIV, REIV)
	The reference to regulation 6 in the opening line of the Schedule 1 proxy authorisation form is incorrect and should be updated to reflect the correct provision of the Regulations.
	Supported.

CAV has corrected Schedule 1 to ensure the opening line correctly refers to regulation 8 of the Owners Corporations Regulations 2018.

	6.2 

(LIV)
	In Schedule 2, proposed model rule 5.2(2) should be deleted or reworded, as the question of whether approval to alter the external appearance of a lot has been unreasonably withheld may give rise to an increase in disputes within OCs. 
The construction of the model rule may also create an expectation that the majority of proposed changes to the external appearance of lots should be approved, and owners corporations’ power to refuse such applications should not be fettered.
	Not supported.

These concerns are noted. However, the construction of the model rule is simply intended to provide clarity as to the approval process for alterations to the external appearance of lots. Ensuring that approval cannot be unreasonably refused, and allowing approval to be subject to impose conditions, will reduce the potential for disputes between lot owners and their owners corporations. 
If an owners corporation does not agree with the construction of the model rule, they are able to make their own rule regarding the external appearance of lots in accordance with the rule-making power under section 138 of the OC Act.

	6.3

(LIV)
	Proposed regulation 8(c) should contain a reference to solar panels.
	Not supported.

The term “common property assets” is non-exhaustive and would clearly capture any solar panels or other sustainability infrastructure installed by the owners corporation on common property. A specific reference is therefore not required.

	6.4

(RRVV)
	The requirement to have a letterbox or other indication of the owners corporation (proposed regulation 23) is perhaps less relevant for retirement villages, where the manager/operator of the facility is also the owners corporation manager.
	Noted.
CAV considers that an exemption from this requirement for retirement village owners corporations would increase regulatory complexity without providing additional benefit. As the purpose of this provision is to ensure that persons such as service providers, neighbours, visitors and guests to be able to easily identify the who is in charge of the owners corporation and contact the manager or responsible person, it is appropriate for the requirement to apply consistently across the sector. 

	7. Out of scope matters

	7.1
(Ian Warren, Hamilton Lawson, Eclectic Consumers Collective,
RRVV)
	A number of submissions raised issues which are not directly related to the RIS and proposed Regulations. These issues include:
· suggested mandating comprehensive maintenance plans for all common property
· restricting owners corporation managers’ ability to receive commissions from insurance companies

· tailored regulatory requirements for owners corporations governing commercial and industrial estates, including special rules and mandatory advertising signage codes

· increasing the qualifications and responsibilities of owners corporation managers
· mandating capital replacement funds under the OC Act
· improving committee decision making and addressing conflicts of interest

· improved access to and awareness of VCAT decisions
· alterations to common property and other building works
· general concerns regarding the “insurance-based” model of owners corporation management
· quality of financial information provided to lot owners

· governance issues in relation to investor lot owners
	Noted.
As these matters are outside the scope of the Regulations, no further action will be taken at the stage. CAV has noted feedback provided by stakeholders and may consider whether further action is warranted in the context of any proposed changes to primary legislation.
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