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CONSUMER AFFAIRS VICTORIA

AUSTRALIAN CONSUMER LAW AND FAIR TRADING ACT 2012
ENFORCEABLE UNDERTAKING

Section 198
The commitments in this Undertaking are offered to the Director of Consumer Affairs Victoria by:

URBAN CITY REALTY PTY LTD 

ACN 087 757 417
– and –

GEORGE ERRICHIELLO
BACKGROUND

The parties

1. The Director of Consumer Affairs Victoria (“the Director”) is the holder of the statutory office created under section 107 of the Australian Consumer Law and Fair Trading Act 2012 (Vic) (“the ACLFT Act”), and is responsible for the administration of the ACLFT Act, and Victoria’s other consumer protection legislation including the Estate Agents Act 1980 (“the Act”), the Estate Agents (General, Accounts and Audit) Regulations 2008 (“the Regulations”), and the Sale of Land Act 1962 (“the SL Act”).  
2. The Director may, under section  198 of the ACLFT Act, accept a written undertaking from any person in connection with any matter in relation to a contravention of that Act or any Consumer Act, in respect of which the Director has a power or function, as a means of resolving a contravention of the Act or of other Consumer legislation she administers.
3. The Act and SL Act are Consumer Acts for the purposes of section 3 of the ACLFT Act. 

4. Additionally section 93A of the Act and section 48A of the SL Act extend and apply Part 8.2 of the ACLFT Act (including section 198 of the ACLFT Act) to the Act and the SL Act as if any reference in Part 8.2. to the ACLFT Act was a reference to the Act or the SL Act.

5. Urban City Realty Pty Ltd (ACN 087 757 417) (“the company”) is an Australian proprietary company, which was registered on 25 May 1999.  The company has its registered office at 224 Union Road, Ascot Vale, Victoria 3032 and its principal place of business at the same address. 
6. The company trades under the business name Raine & Horne Ascot Vale.
7. The company is, and has been since 17 September 1999, the holder of an estate agent’s licence (Licence Number 65292) issued under the Act and carries on an estate agency business from its principal place of business.
8. Mr George Errichiello (“Mr Errichiello”) is, and has been since 1 August 2007, the company’s officer in effective control for the purposes of the Act. He has been the sole company director since 14 June 2005, and company secretary since 27 March 2009.
9. Mr Errichiello is, and has been the holder of an estate agent’s licence (Licence Number 67420) issued under the Act since 14 November 2003.
10. The company has had an active trust account open since 17 September 1999 (“the Trust Account”).
Applicable laws
The Act and the Regulations
11. Parts 6 and 7 of the Act impose obligations on licensed estate agents in regards to trust money held in the course of their business, including stringent record keeping obligations. The SL Act contains specific requirements in regards to how deposit moneys for the sale of land must be held by an estate agent, conveyancer or legal practitioner.
12. Relevantly:
(a) Section 59 of the Act provides that an estate agent who receives or holds any money on behalf of any person in respect of any transaction or who as such holds any money so received as a stakeholder or in trust pending the completion of any transaction shall pay that money into a financial institution to a trust account in the name of the agent:

(i) before the end of the next business day after the money was received; and
(ii) shall retain that money in that trust account until paid to the persons entitled thereto or at such persons’ direction.

(b) Section 24 of the SL Act provides that any deposit moneys received by an estate agent in the course of a transaction for the sale of land shall be held by the estate agent as a stakeholder until:

(i) in the case of a cash transaction, the purchaser becomes entitled to a transfer or conveyance of land (i.e. at settlement); or

(ii) in the case of a terms contract, the purchaser becomes entitled to possession or the receipt of rents and profits –

at which time the deposit moneys may be paid to the vendor or as the vendor directs (i.e. to pay commission to the estate agent).

(c) Subsection 49A(1) of the Act provides that an estate agent must not obtain, or seek to obtain, any payment from a person in respect of work done by, or on behalf of, the agent or in respect of any outgoings incurred by the agent unless the agent holds a written engagement or appointment that is signed by the person (or the person’s representative).  
(d) Subsection 49A(3) of the Act provides that if an estate agent takes any money in respect of commission or outgoings from any money held in trust by the agent on behalf of a person, the agent must give the person written notice of the amount taken, and why it was taken, within seven days of taking it.
(e) Section 90 of the Act provides if at any time there is a deficiency of money in or payable into any trust account of any estate agent the estate agent shall, unless he gives a sufficient and satisfactory explanation of the deficiency, be guilty of an indictable offence.
(f) Regulation 10 of the Regulations imposes an obligation on an estate agent who holds trust money and who withdraws from trust money an amount in satisfaction of a claim for commission, fees, costs or disbursements that the agent has against the person on whose behalf the money is held or for the making of any other payment authorised by law must before withdrawing the money, obtain the person’s written authority to do so; and enter in the trust record details of the transaction and full and accurate particulars of the amount withdrawn.
(g) Regulation 11 of the Regulations imposes an obligation on an estate agent who becomes aware of a deficiency in his, her or its trust account or trust ledger account to notify the agent’s auditor and the Director within three business days of becoming aware of any deficiency.
(h) Regulation 25 of the Regulations imposes an obligation on an estate agent who holds trust money to complete and keep a trust account reconciliation statement at the end of each month.  An estate agent who carries on an estate agency business, or if the estate agent is a corporation, a licensed working director or the officer in effective control, must verify that the trust account reconciliation statement is true and accurate within 14 days after the end of the preceding month.
Acknowledgment of contraventions
13. On 22 January 2013, a Consumer Affairs Victoria Inspector conducted an inspection at the company’s principal place of business for the purpose of monitoring compliance with the Act and the Regulations.
14. Mr Errichiello, personally and on behalf of the company, acknowledges that the company had on two occasions drawn from the trust account, money in satisfaction of commission and advertising prior to settlement of the related sales in contravention of:
(i) section 24 of the SL Act by not holding a deposit for the sale of land until settlement occurred; and

(ii) section 59 of the Act by not holding trust money until such time as the vendor and the company became entitled to it; and

(iii) section 90 of the Act by causing a deficiency in the trust account.

15. Mr Errichiello, personally and on behalf of the company, acknowledges that on both occasions the company did not obtain the vendor’s authority to withdraw money for commission and advertising in contravention of regulation 10 of the Regulations.

16. Mr Errichiello, personally and on behalf of the company, acknowledges that on both occasions the company did not obtain the purchaser’s authority to release the deposit prior to settlement under section 27 of the SL Act. 
17. Mr Errichiello, personally and on behalf of the company, acknowledges that on both occasions the company did not give the vendor a written statement about the amount of money withdrawn and the reason why it was taken in contravention of subsection 49A(3) of the Act.

18. In addition, the Consumer Affairs Victoria Inspector identified that the company had not rectified ongoing deficiencies that had existed in the trust account for some time. Mr Errichiello, personally and on behalf of the company, acknowledges that on 12 February 2004 the company caused, without reasonable excuse, a deficiency in the Trust Account of $150.00 and on 25 October 2005 caused, without reasonable excuse, a deficiency in the Trust Account of $1217.74. 
19. Mr Errichiello, personally and on behalf of the company, further acknowledges that:

(i) the company had failed to verify end of month trust account reconciliation statements for November and December 2012 within 14 days after the end of the preceding month in contravention of regulation 25 of the Regulations;

(ii) the company had failed to bank two deposits in contravention of section 59(1) of the Act.  The aged unbanked deposits were made up of an amount of $100.00 dated 9 July 2008 and an amount of $0.48 dated 23 August 2008.  
20. Mr Errichiello personally acknowledges that he was involved in each of the contraventions committed by the company and listed at paragraphs 14 through to 19 above.

21. The company and its director, Mr Errichiello, seek to address these contraventions by offering this Undertaking to the Director under section 198 of the ACLFT Act.
Undertaking

22. Mr Errichiello, as the company’s sole officer on its behalf, undertakes to the Director, pursuant to section 198 of the ACLFT Act, that the company will:

(a) by itself, its officers, employees or agents or otherwise howsoever, refrain forthwith from taking trust money as payment for commissions, fee, costs or disbursement prior to being entitled to do so; and

(b) by itself, its officers, employees or agents or otherwise howsoever, refrain forthwith from causing without reasonable excuse a deficiency in any trust account or trust ledger account; and

(c) take such action necessary to ensure that the company complies with its requirements as a licensed estate agent as provided under the Act, the Regulations and the SL Act.

Remedial Action

23. Mr Errichiello, as the company’s sole officer on its behalf, undertakes to the Director, pursuant to section 198 of the ACLFT Act, that the company will within 14 days of the commencement of this undertaking, if not already having done so, provide to the Director a copy of a monthly trust account reconciliation statement identifying the corrected position and full particulars of the action taken to restore the deficiencies as described at paragraphs 14 and 18 above, the banking of deposits described at paragraph 19(ii) above, and that any other issues, such as aged unpresented cheques, have been rectified.

Payment to Victorian Property Fund
(i) Mr Errichiello, as the company’s sole officer on its behalf, undertakes to the Director, that he will pay the sum of $1,000.00 to the Director, for payment to the Victorian Property Fund within 14 days of the execution of this undertaking by him. 

Compliance, Education and Training Program
24. Mr Errichiello, as the company’s sole officer on its behalf, undertakes to the Director, pursuant to section 198 of the ACLFT Act, that the company will, within 60 days of the commencement of this undertaking implement and maintain for a period of not less than two years from the date of the commencement of this undertaking, a Compliance, Education and Training Program in accordance with Annexure “A” of this undertaking designed to ensure that the company, its officers, agents or employees in or in connection with the operation of the company’s trust account/s:
(a) will not cause without reasonable excuse a deficiency in any trust account or trust ledger account or fail to pay or deliver any trust money in contravention of sections 59 and 90 of the Act;

(b) will as soon as practicable after the company becomes aware of an irregularity in its trust accounts or trust ledger accounts give written notice of the irregularity to the Director in accordance with regulation 11 of the Regulations; 
(c) will comply with the requirements to verify monthly trust account reconciliations in accordance with regulation 25 of the Regulations; and

(d) will otherwise comply with the requirements in the Act, the SL Act and Regulations in regards to handling trust money and keeping accounts of trust money.
Review of compliance program

25. Mr Errichiello, as the company’s sole officer on its behalf, undertakes to the Director, pursuant to section 198 of the ACLFT Act, that the company will: 

(a) cause, at the company’s own expense, the company’s auditor, engaged for the purposes of compliance with the requirements of section 64 of the Act (“the auditor”) to conduct two (2) reviews of the company’s compliance with its Compliance Program implemented in compliance with paragraph 25 above, and to provide the Director with a written report of each such review as set out below; and
(b) the company shall make it an express term of its instructions to the auditor who will conduct the two reviews that, prior to the submission of each report of such reviews and for the purposes of the preparation of such reports, conduct:

(i) inspections of the company’s trust account statements and trust account records;

(ii) inspections of all documents showing the completion of any courses undertaken pursuant to the Compliance Program; and

(iii) personal interviews with each of the company’s licensed estate agents and agent’s representatives, and other staff involved in the receipt, recording and payment of money in and out of the company’s trust account/s -
in its existing or any new premises from which the company carries on an estate agency business.

26. Mr Errichiello, as the company’s sole officer on its behalf, undertakes to the Director, pursuant to section 198 of the ACLFT Act, that the company will ensure that:

(a) the auditor shall, in each report as to the company’s compliance with the requirements of the Compliance Program identified in paragraph 25 above, specifically detail in writing all:  

(i) inspections of the company’s trust account statements and trust account records;
(ii) inspections of all documents showing the completion of any courses undertaken pursuant to the Compliance Program; and

(iii) personal interviews with each of the company’s licensed estate agents and agent’s representatives, and other staff involved in the receipt, recording and payment of money in and out of the company’s trust account/s –

conducted in its existing or any new premises from which the company carries on an estate agency business; and
(b) the company shall expressly instruct the auditor that for the purposes of providing the report of each review of the company’s Compliance Program to the Director or her nominee in terms consistent with paragraph 27(a)(i)–(iii) above:

(i) the first review shall cover the period between the date of the commencement of this undertaking and 31 December 2013.  The report in respect of that first review is to be provided to the Director on or before 30 March 2014; and

(ii) the second review shall cover the period from 1 January 2014 to 31 December 2014.  The report in respect of that second review is to be provided to the Director on or before 30 March 2015.
27. Mr Errichiello, as the company’s sole officer on its behalf, undertakes to the Director, pursuant to section 198 of the ACLFT Act, that during the currency of this undertaking, the company shall expressly instruct the auditor to conduct audits of the company’s trust accounts in addition to those required under the Act:
(a) the first additional audit will cover the period of six months ending on 31 December 2013. The report in respect of that first additional audit is to be provided to the Director on or before 30 March 2014;
(b) the second additional audit will cover the period of six months ending on 31 December 2014. The report in respect of that second additional audit is to be provided to the Director on or before 30 March 2015.
ENFORCEABILITY OF THE UNDERTAKING

28. Mr Errichiello personally, and as the company’s sole officer on its behalf, consents to the Director applying under section 198(3) of the ACL FT Act, at any time during which this undertaking is in force, to the Magistrates’ Court of Victoria for an order directing any or all persons giving this undertaking to comply with its terms.
COMMENCEMENT OF THE UNDERTAKING

29. This undertaking comes into effect on the day:

(a) the undertaking is signed by Mr Errichiello, personally and as the company’s sole officer and on its behalf; and 

(b) the Director accepts and signs the undertaking.
30. This undertaking remains in effect until the second anniversary of the day upon which the Director accepted it, or until Mr Errichiello and the company have met the commitments given in this undertaking, whichever occurs last, unless earlier varied or withdrawn by the Director.
Public Nature of Undertaking

31. Mr Errichiello, personally and as the company’s sole officer on its behalf, acknowledges that:

(a) pursuant to section 200 of the ACLFT Act, the Director will register this undertaking in the register of undertakings at the offices of Consumer Affairs Victoria at 121 Exhibition Street, Melbourne, Victoria, and the undertaking will be available for public inspection; 

(b) the Director and/or the Minister for Consumer Affairs may from time to time publicly refer to this undertaking and/or publish a copy of the undertaking on the Consumer Affairs Victoria website; and
(c) this undertaking in no way derogates from the rights and remedies available to any other person arising from the alleged conduct.
EXECUTION

Signed by:

Mr George Errichiello ……….



Personally and in his capacity as the sole company officer of and on behalf of 

URBAN CITY REALTY PTY LTD (ACN 087 757 417)
In the presence of:
Witness:  



(PRINT NAME) 



DATED:



Accepted by the Director of Consumer Affairs Victoria under section 198 of the Australian Consumer Law and Fair Trading Act 2012 (Vic).
Dr Claire Noone
Director
DATED:            

ANNEXURE “A”

COMPLIANCE, EDUCATION AND TRAINING PROGRAM

Interpretation
1. In this Annexure:

(a) “the Act” means the Estate Agents Act 1980;

(b) “the company” means Urban City Realty Pty Ltd (ACN 087 757 417)
(c) “Compliance Officer” means the person appointed under paragraph 2 or 3 below;

(d) “Compliance Policy” means the policy defined in paragraph 6 below;

(e) “Compliance Program” means the Compliance, Education and Training Program in this Annexure;

(f) “Contravening Conduct” means the conduct identified in paragraphs 14, 15, 16, 17, 18 and 19 of the undertaking;

(g) “Officer in Effective Control” mean Mr George Errichiello or the company’s Officer in Effective Control for the purposes of the Act at that time;

(h) “the Regulations” means the Estate Agents (General, Accounts and Audit) Regulations 2008;
(i) “Relevant Provisions” means:

(i) Part 1 – Division 3 of the SL Act including section 24 of the SL Act; 

(ii) Parts 6 and 7 of the Act including sections 49A, 59 and 90 of the Act; and
(iii) the Regulations including regulations 10 and 25 of the Regulations –

which were contravened by the Contravening Conduct;
(j) “Respondent’s Program” means the steps taken by the company to comply with the requirements of the undertaking in relation to the Compliance Program; and

(k) “satisfactory completion” means a pass score or an achievement of competency;

(l) “the SL Act” means the Sale of Land Act 1962

(m) “the undertaking” means the undertaking offered to and accepted by the Director of Consumer Affairs Victoria under section 198 of the Australian Consumer Law and Fair Trading Act 2012 (Vic) by the company and its director Mr George Errichiello;
(n)  “Training” means the training required by paragraph 11 below.

Compliance Officer

2. The company must, within 28 days of the commencement of the undertaking, appoint a director or an employee with suitable qualifications or experience in compliance as Compliance Officer with responsibility for ensuring that the Compliance Program is effectively established, maintained and administered in accordance with the requirements of the undertaking. Should there be no suitably qualified directors or employees to be appointed as Compliance Officer, the company must appoint the Officer in Effective Control as Compliance Officer, and the Compliance Officer should undertake such training or research as to be able to adequately fulfil the role of Compliance Officer. 
3. After the appointment of the Compliance Officer in accordance with paragraph 2, the company must take all reasonable steps to ensure that, for the duration of the undertaking, there is a director or an employee with suitable qualifications or experience in compliance appointed as Compliance Officer with responsibility for ensuring that the Compliance Program is effectively established, maintained and administered in accordance with the requirements of the undertaking.
4. The company must take all reasonable steps to ensure that for the duration of the undertaking the Compliance Officer discharges his or her responsibility of ensuring that the Compliance Program is effectively established, maintained and administered in accordance with the requirements of the undertaking.
5. The company must take all reasonable steps to ensure that the Compliance Officer reports in writing to the company’s director/s every six months with respect to the on-going maintenance and administration of the Compliance Program.
Compliance Policy

6. The company must through its Compliance Officer within 60 days of the commencement of the undertaking, establish a policy (Compliance Policy) which is communicated in writing to all employees involved in the receipt, recording and payment of money in and out of the company’s trust account/s:

(a) a statement of commitment by the company to comply with the Relevant Provisions;

(b) a direction to all such employees to report any compliance related issues and compliance concerns to the Compliance Officer; 
(c) a statement guaranteeing that employees or any other person involved in that part of the company’s estate agency business making a complaint or report in relation to the company’s compliance with the Relevant Provisions will not be prosecuted or disadvantaged in any way by reason of their complaint or report and that their complaint or report will be kept confidential and secure; and

(d) a statement that the company will take disciplinary action against any persons who are knowingly or recklessly concerned in a contravention of the Relevant Provisions and will not indemnify them.

7. The company must take all reasonable steps to ensure that the Compliance Program is maintained and administered in a manner that is consistent with the Compliance Policy for the duration of the undertaking.
8. The company will provide a copy of the Compliance Policy to all new staff at the commencement of their employment with the company.
Complaints Handling System
9. The company must establish, maintain and administer a complaints handling system in relation to consumer complaints concerning the receipt, recording and payment of money in and out of the company’s trust account/s.  

10. The company must take all reasonable steps to ensure that the complaints handling system is in accordance with AS ISO 10002-2006 Customer Satisfaction – Guidelines for complaints handling in organisations, though tailored to its own circumstances (“Complaints Handling System”).
Training

11. The company must take all reasonable steps to ensure that all directors, officers, employees, representatives and agents of the company, whose duties could result in them being concerned with conduct that may contravene the Relevant Provisions, receive practical training regarding the Relevant Provisions (“Training”) during the currency of the undertaking.
12. The Training must be conducted by a registered education and training organisation for the purposes of the Education and Training Reform Act 2006.
13. The Training must:

(a)  include the satisfactory completion of the relevant training component under regulation 6(1) of the Estate Agents (Education) Regulations 2008 being CPPDSM4006A – Establish and manage agency trust accounts; or
(b) if provided as a specifically designed training program, include the equivalent content of the relevant training component under regulation 6(1) of the Estate Agents (Education) Regulations 2008 being CPPDSM4006A – Establish and manage agency trust accounts.
14. The company must maintain copies of all documents related to the Training, including training materials, invoices and statements of academic achievement, at its principal place of business and at all other places at which it carries on an estate agency business during the currency of the undertaking.









