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ENFORCEABLE UNDERTAKING
– 11 of 10 –
AUSTRALIAN CONSUMER LAW

CONSUMER AFFAIRS VICTORIA 
SECTION 218 of the AUSTRALIAN CONSUMER LAW (VICTORIA)
ENFORCEABLE UNDERTAKING

The commitments in this Undertaking are offered to the Director of Consumer Affairs Victoria by:

ZHI TAO HONG
– and –
XIAO HONG LU
Both trading as 
HOME IDEAS PRODUCTS 
ABN 61 779 176 575
The Director

1. The Office of the Director of Consumer Affairs Victoria (“the Director”) is provided for under section 107 of the Australian Consumer Law and Fair Trading Act 2012 (Vic) (“the Act”).  The holder of that Office is responsible for the administration of the Act, the Australian Consumer Law which has been enacted as a law of Victoria, under Part 2-2 of the Act, as the Australian Consumer Law (Victoria) (“the ACL(Vic)”), and Victoria’s other consumer protection legislation.  

2. The Director, as a Regulator for the purposes of the ACL(Vic), may accept a written Undertaking from any person in connection with any matter in relation to a contravention of the ACL(Vic) in respect of which the Director has a power or function, as a means of resolving contraventions of the ACL(Vic).  

Home Ideas Products 
3. Zhi Tao Hong (“Mr Hong”) and Xiao Hong Lu (“Ms Lu”) carry on a business, in trade or commerce, as a retailers of discount variety goods including toys, homewares and novelties, under the business name Home Ideas Products ABN 61 779 176 575 (“the business name”) at all relevant times, from the premises at Shop 48, Sunshine Marketplace Shopping Centre, Sunshine 3020 (“the premises”).
4. Mr Hong and Ms Lu have been registered as the owners of the business name since 25 July 2012. 

5. Mr Hong and Ms Lu are, and were at all times relevant to the matters to which this Undertaking relates, the persons responsible for acquiring, or arranging the acquisition of, goods supplied or offered for sale to the public by the business.
Legislation

6. On 1 January 2011, Part 2.2 of the Act applied the ACL, set out in Schedule 2 to the Competition and Consumer Act 2010 (C’th), as a law of Victoria, which is known as the Australian Consumer Law (Victoria) (“the ACL(Vic)”).   Part 3-3 of the ACL(Vic) deals with the safety of consumer goods and product related services.  

7. Section 104 of the ACL(Vic) provides for the imposition, by the Commonwealth Minister for Competition Policy and Consumer Affairs (“the Commonwealth Minister”), of a mandatory safety standard for consumer goods or a particular kind to prevent or reduce risk of injury to any person.

8. Section 106 of the ACL(Vic) imposes an obligation upon persons, in or for the purposes of trade or commerce, not to:

(a) supply or offer for supply consumer goods; or

(b) possess or have control of consumer goods–

which do not comply with the requirements of, or otherwise contravene, a safety standard in force in respect of those consumer goods.  
9. Section 194 of the ACL(Vic) creates an offence which is committed if a person, in or for the purposes of trade or commerce:

(a) supplies or offers for supply;

(b) possesses or has control of–

consumer goods of a particular kind which do not comply with the requirements of, or otherwise contravene, a safety standard in force in respect of those consumer goods.

10. Section 114 of the ACL(Vic) provides for the imposition, by the Commonwealth Minister, of interim or permanent ban orders for consumer goods of a particular kind to prevent or reduce the risk of injury to any person.  

11. Section 118 of the ACL(Vic) imposes an obligation upon persons, in or for the purposes of trade or commerce, not to:

(a) supply or offer for supply consumer goods; or

(b) possess or have control of consumer goods –

of a particular kind which do not comply with the requirements of, or otherwise contravene, an interim or permanent ban order in force in respect of those consumer goods.  
12. Section 197 of the ACL(Vic) creates an offence which is committed if a person, in or for the purposes of trade or commerce :

(a) supplies or offers for supply; 

(b) possesses or has control of–

consumer goods of a particular kind which do not comply with the requirements of, or otherwise contravene, an interim or permanent ban order in force in respect of those consumer goods.  

Mandatory Safety Standards 
13. For the purposes of Part 3-3 of the ACL, pursuant to section 65E of the Trade Practices Act 1974 (C’th), and for the purposes of section 65C of that Act, the Commonwealth Minister made:

(a) a mandatory safety standard, on 17 December 2003, relating to toys for children up to and including 36 months of age by way of Consumer Protection Notice No. 14 of 2003 – Consumer Product Safety Standard: Toys for Children up to and including 36 months of age, published on the internet (“the children’s toys standard”); and 

(b) a mandatory safety standard, on 30 June 2010, relating to toys that are supplied new and that are designed, or clearly intended, for use in play by children up to the age of 14 years, and which are capable of launching a projectile, by way of Consumer Protection Notice No. 16 of 2010 – Consumer Product Safety Standard for Children’s Projectile Toys, published on the internet (“the projectile toys standard”) –
both which are mandatory standards, by the operation of clause 4 to Schedule 7 of the Trade Practices Amendment (Australian Consumer Law) Act (No. 2) 2010, continue in effect as if imposed pursuant to subsection 104(1)(a) of the ACL(Vic).  
14. The children’s toys standard prohibits person from supplying toys manufactured and designed, marketed or labelled for children under 36 months of age, which failed to meet the requirements of the children’s toys standard.  
15. The projectile toys standard prohibits the supply of products supplied new that are designed or clearly intended for use in play by children up to the age of 14 years, and which is capable of launching a projectile that does not meet the requirements of the projectile toys standard.
16. A copy of the children’s toys standard and the projectile toys standards are available, and may be downloaded, from the website at www.productsafety.gov.au.
Permanent Ban Order

17. For the purposes of Part 3-3 of the ACL, the Commonwealth Minister imposed a permanent ban order, on 1 February 2011, pursuant to subsection 114(1)(a) of the ACL, by way of Consumer Protection Notice No. 12 of 2011 (“the ban order”), and caused details of the permanent ban order to be published on the internet and which, by the operation of clause 4 to Schedule 7 of the Trade Practices Amendment (Australian Consumer Law) Act (No. 2) 2010, continues in effect as if imposed pursuant to subsection 114(1)(a) of the ACL(Vic).
18. That ban order prohibits the supply of objects that are designed to hold or decorate a candle, which when subjected to flame or heat emanating from a candle being so held or decorated, ignite and continue to flame for a period of five seconds or more after ignition.
19. A copy of the ban order on combustible candle holders is available and may be downloaded, from the website www.productsafety.gov.au.

Consumer Affairs Victoria Investigation

20. On or about 19 September 2012, Consumer Affairs Victoria Inspectors conducted a routine compliance monitoring inspection at the premises, where they located and seized:
(a) 5 “Bowman bow and arrow set no. R666”, children’s projectile toys;

(b) 16 “Toys bow and arrow set”, children’s projectile toys;

(c) 6 “Shooting game no. 129-7”, children’s projectile toys;

(d) 3 “Strong heroes no. 7718A -1”, children’s projectile toys;

(e) 1 “Marksman bows and arrow toy game series”, children’s projectile toys;

(f) 3 “Musical instrument no. 111”, children’s battery operated musical toy; and

(g) 13 “Musical birthday sparkling candle GKI – Candle 1”, combustible candle holders –
(collectively “the banned goods”)—

depicted and described in Annexure “A” below, on suspicion that those goods were subject to one or more of the children’s toy standard, the projectile toys standard or the ban order, that the goods failed to comply with the requirements of those standards or the ban order and therefore, Mr Hong and Ms Lu were prohibited from supplying, or offering to supply the banned goods, in trade or commerce.  
21. Tests conducted on samples of the banned goods seized by Consumer Affairs Victoria Inspectors, confirmed that:
(a) each of the children’s projectile toys referred to in paragraphs 20(a) to 20(e) above, failed the requirements of clause 4.18(e) of the projectile toys standard in that, the potential danger of misuse of the projectile toy was not drawn to the attention of the user by or through the inclusion of instructions or warnings, which drew to the attention of the user, the hazard of aiming at the eyes or face and of using projectiles other than those supplied or recommended by the manufacturer.
(b) the “Musical instrument no. 111”, identified in paragraph 20(f), failed the requirements of children’s toy standard in that, the battery compartment is accessible without the use of a tool and does not require at least 2 independent movements in accordance with clause A.2.3 and when tested in accordance with the testing regime, provided for in clause 5.24.2 of the children’s toy standard, was found to liberate small parts which fitted entirely, whatever their orientation, within the small parts cylinder depicted and defined in paragraph 5.2 (Figure 13) of the children’s toy standard;
(c) the “Musical birthday sparkling candle GKI-Candle 1”, identified in paragraph 20(g), failed the requirements of the permanent ban order on combustible candle holders in that, the petals when subjected to flame or heat emanating from the candle being so held or decorated, ignited and continued to flame for a period of five seconds or more after ignition. 
22. The Mr Hong and Ms Lu have subsequently confirmed that the banned goods of the same type as those depicted and described in Annexure “A” below were acquired by the business, as trading stock for sale, in or about August 2012, from 2 wholesalers located in Moorabbin Victoria.  
Contraventions of the ACL

23. A person who contravenes section 194 or 197 of the ACL(Vic) is liable, on conviction, to a fine, in respect of each offence, of not more than:

(a) $220,000 in the case of a natural person; or

(b) $1.1 million in the case of a body corporate.

24. Alternatively, a person who contravenes section 106 or 118 of the ACL(Vic) may, in civil proceedings brought for contraventions of that section, be subject to the range of remedies available under Part 5-2 of the ACL(Vic), including pecuniary penalties in respect of each contravention of not more than:

(a) in the case of an individual $220,000; or

(b) in the case of a body corporate $1.1 million.

Acknowledgment of the Breach

25. Mr Hong and Ms Lu each personally acknowledge that on various occasions during the period August 2012 to 19 September 2012 (“the period”), that they contravened sections 106 and 118 of the ACL(Vic), in or for the purpose of trade or commerce, by:
(a) offering to supply;

(b) supplying; and

(c) possession or having under its control –

the banned goods which contravened one or other of the mandatory safety standards or the ban order, as the case may be.  
26. Both the individuals seek to address these acknowledged contraventions of sections 106 and 118 of the ACL by offering this Undertaking to the Director.  
Undertaking

27. Mr Hong and Ms Lu each personally undertake to the Director of Consumer Affairs Victoria that they will, in or for the purposes of trade or commerce, refrain from:

(a) offering to supply;

(b) supplying; and

(c) possession or having under its control –

or being in any way, directly or indirectly, involved in offering to supply, supplying, manufacturing, possession or controlling any goods identified in Annexure “B”, which fail to comply with, or otherwise contravene the requirements of any:

(i) safety standard declared under Division 1 of Part 3-3 of the ACL(Vic);

(ii) interim or permanent ban order imposed under Division 2 of Part 3-3 of the ACL(Vic); or

(iii) information standard made under Part 3-4 of the ACL(Vic).  
Publication of Notice

28. Mr Hong and Ms Lu each personally undertake to the Director of Consumer Affairs Victoria, that they will, within 7 days of the commencement date of this Undertaking, initiate a voluntary recall of all the goods, depicted and described in Annexure “A” below supplied by the business, sufficient to satisfy the requirements of section 128 of the ACL(Vic), in that the company will give the Commonwealth Minister a written Notice in the form of Annexure “C”, electronically via the electronic document accessible at http://www.recalls.gov.au/content/index.phtml/itemId/952488.  
29. Mr Hong and Ms Lu each personally undertake to the Director of Consumer Affairs Victoria, that within 10 days of the commencement of this Undertaking, cause to be published in the early general news section of the Brimbank Leader newspaper, a Public Notice in the form of Annexure “C” (“the Public Notice”). The Public Notice shall:

(a) be a minimum size of 29.5 cm x 21 cm across (A4 sized paper);

(b) use a minimum type size of 12 point Times New Roman or equivalent; and

(c) be in full colour.

30. Mr Hong and Ms Lu each personally undertake to the Director of Consumer Affairs Victoria, pursuant to section 218 of the ACL, that they will, within 14 days of the commencement of this Undertaking, cause to be displayed prominently and conspicuously for a continuous period of 3 months:

(a) at or near each point of sale (or checkout); and

(b) at or near each customer exit –

in each of its existing or new premises from which they carry on business solely or jointly, of supplying goods to retailers or as retailers to other purchasers, a Product Safety Warning and Recall Notice in the form of Annexure “C” to this Undertaking. Each such Notice:  
(i) be a minimum size of 30cm x 42 cm (A3 sheet);

(ii) use a minimum type of 12 point Times New Roman or equivalent; and

(iii) be in full colour.  
Refunds

31. Mr Hong and Ms Lu each personally undertake to the Director of Consumer Affairs Victoria, pursuant to section 218 of the ACL, that they will:
(a) pay a full refund to all persons returning any of the banned goods to them;

(b) notify the Director, or his nominee, of the number and type of goods returned for a  refund at the end of 3 calendar months following the commencement date of this Undertaking and the location of all goods returned during that 3 month period;

(c) securely store all of the goods returned; and 

(d) surrender all of the goods returned for collection, destruction, and disposal by the Director’s nominee, when requested to do so.  
Payment to Victorian Consumer Fund
32. Mr Hong and Ms Lu, jointly undertake to the Director of Consumer Affairs Victoria that by 30 August 2013, they will pay to the Director, on behalf of the Victorian Consumer Law Fund, created under section 134 of the Act, a total of $2,000.00.
Destruction of Goods

33. Mr Hong and Ms Lu each agree that they will surrender to the Director all children’s toys and candle holders of the class or style depicted and described in Annexure “A” below currently in their possession or under their control within 14 days of the commencement of this Undertaking.
34. Mr Hong and Ms Lu each personally authorise the Director to destroy and dispose of all the banned goods seized at the premises on or about 19 September 2012, or subsequently returned and surrendered to the Director, or his nominee, under the operation of paragraphs 30 and 32 above.
Notice to the Director

35. Mr Hong and Ms Lu each personally undertake to notify the Director in writing, within:

(a) 14 days of the commencement date of this Undertaking that it has complied with the undertaking they gave, in paragraph 30 above, and display the Notice in the form of Annexure “C” in each of their existing or new premises from which they carry on business;

(b) 21 days of the commencement date of this Undertaking that they has complied with the Undertaking they gave, in paragraph 29 above, and provide the Director with details of the date upon which the Notice in the form of Annexure “C” was published in the Brimbank Leader.  
Commencement of the Undertaking

36. This Undertaking commences (“commencement date”) on the day:

(a) the Undertaking having been signed by the individuals on their own behalf; and

(b) the Director accepts and signs the Undertaking.  
37. This Undertaking remains in effect until Mr Hong and Ms Lu have each complied with all their obligations set out in this Undertaking, unless earlier varied or withdrawn by the Director.

Public Nature of Undertaking

38. Mr Hong and Ms Lu each personally:

(a) acknowledge that, pursuant to section 218 of the ACL, the Director will register this Undertaking in the Register of the Undertaking on the Consumer Affairs Victoria website and the Undertaking will be available for public inspection;

(b) acknowledge that the Director and/or the Minister for Consumer Affairs Victoria may, from time to time, publicly refer to this Undertaking;

(c) acknowledge that this Undertaking in no way derogates from the rights and remedies available to any other person arising from the alleged conduct; and

(d) acknowledge that no compensation is payable to it, or on its behalf, arising from the destruction by the Director, or his staff, of any of the banned goods seized from the premises on 19 September 2012 or, subsequently, surrendered by them to the Director under the operation of paragraphs 31(d) and 32 destruction above.
EXECUTION

Signed by:




Zhi Tao Hong, Registered Proprietor 

In the presence of:
Witness: 



(PRINT NAME) 


Signed by:




Xiao Hong Lu, Registered Proprietor 
In the presence of:
Witness: 



(PRINT NAME) 


Accepted by the Director of Consumer Affairs Victoria pursuant to section 218 of the ACL. 

Dr Claire Noone 

Director
DATED:              August 2013

	Goods seized from

HIP HOME IDEAS PRODUCTS
at Shop 48, Sunshine Market Place SC, Sunshine Victoria 3020

by Consumer Affairs Victoria Inspectors on 19 September 2012
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“BOWMAN”
BOW AND ARROW SET
Description:  Plastic bow and three arrows set.  Item No. R666.  
	
	[image: image2.png]



	(
“MARKSMAN BOW AND ARROW TOY GAME SERIES”
Description:  Plastic bow and three arrows set.  
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“TOYS TARGET GAME” BOW AND ARROW SET
Description:  Plastic bow and three arrows set.  
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“SHOOTING GAME”
Description:  Plastic gun and projectiles set.  Item No. 129-7.  


	Goods seized from

HIP HOME IDEAS PRODUCTS
at Shop 48, Sunshine Market Place SC, Sunshine Victoria 3020

by Consumer Affairs Victoria Inspectors on 19 September 2012
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“STRONG HEROES” and “SPECIAL FORCE HEROES”
Description:  Plastic gun and projectiles set.  Item No. 7718A-1.  
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	(
“MUSICAL INSTRUMENT” KEYBOARD SET
Description:  Plastic musical keyboard set.  
Item No. 111.  
	(
“MUSICAL BIRTHDAY SPARKLING CANDLE”
Description:  Candle set in a green, red and white plastic holder.  Item No. GK-1 Candle 1.


ANNEXURE “B”
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Mandatory standards

Below is a list of products with mandatory standards regulated by the Competition and Consumer Act 2010 and enforced by
the Australian Competition and Consumer Commission (ACCC).
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Bean bags

Bicycle helmets
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Fire extinguishers
(portable, aerosol)
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Hot water bottles
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Permanent bans

Supplying the following products is permanently banned in Australia. Permanent bans are regulated by the Competition and
Consumer Act 2010 and enforced by the ACCC.

@ Baby dummies with "‘. Glucomannan in
‘ 0 unsafe decorations tablet form
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Interim bans may be made by the state, territory or Commonwealth Minister. Their duration may be 60-120 days. Check the
Product Safety Australia website (www.productsafety.gov.au) for details of any interim bans.
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ANNEXURE “C”
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	BANNED PRODUCTS SEIZED BY CONSUMER AFFAIRS VICTORIA


	[image: image16.png]



	1 (
“BOWMAN” BOW AND ARROW SET
Description:  
Plastic bow and three arrows set.  Item No. R666.  
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“MARKSMAN BOW AND ARROW TOY GAME SERIES”
Description:  
Plastic bow and three arrows set.  
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“TOYS TARGET GAME” BOW AND ARROW SET
Description:  
Plastic bow and three arrows set.  
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“SHOOTING GAME”
Description:  
Plastic gun and projectiles set.  Item No. 129-7.  
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	BANNED PRODUCTS SEIZED BY CONSUMER AFFAIRS VICTORIA
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 5 and 6 “STRONG HEROES” and “SPECIAL FORCE HEROES”
Description:  Plastic gun and projectiles set.  Item No. 7718A-1.  
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“MUSICAL INSTRUMENT” KEYBOARD SET
Description:  Plastic musical keyboard set.  
Item No. 111.  
	( 8
“MUSICAL BIRTHDAY SPARKLING CANDLE”
Description:  Candle set in a green, red and white plastic holder.  Item No. GK-1 Candle 1.


BANNED GOODS


sold by 


HOME IDEAS PRODUCTS (ABN 61 779 176 575)


between August 2012 and September 2012. 





Defects:  


(a)	The projectile toys [numbered 1 – 6] do not contain the required warnings.


(b)	The musical instrument toy [numbered 7 below], does not have a secured battery compartment. It may also break into small parts in normal foreseeable use.


(c)	The birthday candle [numbered 8 below] contains plastic petals that hold the candles which may ignite and continue to flame for at least 5 seconds after ignition.


Hazard:  


1.	Paragraph (a) poses a risk of eye injury when used inappropriately. 


2.	Paragraph (b) poses a risk of injury associated with battery leakage and choking of small parts ; and  


3.	Paragraph (c) - candles that are held by combustible candle holders pose the risk of fires that may cause injury to persons.


What to do:  


Consumers should immediately stop using these toys and contact Home Ideas Products for either an exchange or a full refund of the purchase price.  


Contact details:  


You can contact Home Ideas Products by telephoning (03) 9311 5571, Monday to Friday between 9:00 am and 5:00 pm.  Home Ideas Products is located at Shop 48, Sunshine Market Place SC, Sunshine Victoria 3020.  





ANNEXURE “C”  (Continued)





























ANNEXURE “C”  (Continued)











