[image: image1.png]T DELETE. pdf - Adobe Reader |9]=%]

Eg=REY=]] n|@®eEx ] 5D B9 6 &nEEQ &z Comment | Sign
Page Thumbnails
=

See www.recalls.gov.au for
Australian Product Recall Information

ki) O BTG O E | @siose | E Do, | Goestiop | B orton | [ tosor v | Dt | Bt tovm., [T | © 4 & 12ceem





2

CONSUMER AFFAIRS VICTORIA
ENFORCEABLE UNDERTAKING

Pursuant to section 198 of the Australian Consumer Law and Fair Trading Act 2012
The commitments in this Undertaking are offered to the Director of Consumer Affairs Victoria by:

BURKE PROPERTY MANAGEMENT PTY LTD
ACN 111 267 308

of Suite 5, Level 1, 74 Doncaster Road, Balwyn North, 3104
– and –

MICHAEL JOHN MEEHAN
in his capacity as Company Director and Officer in Effective Control 
– and –

GEOFFREY JOHN OGGE

in his capacity as Company Director and Agent’s Representative 
The Director of Consumer Affairs Victoria
1. The office of the Director of Consumer Affairs Victoria (“the Director”) is provided for under section 107 of the Australian Consumer Law and Fair Trading Act 2012 (“the ACLFTA”).  The holder of that office is responsible for the administration of the ACLFTA, together with Victoria’s other consumer protection legislation, including the Estate Agents Act 1980 and the Residential Tenancies Act 1997.
2. Under section 198 of the ACLFTA, the Director may accept a written undertaking from a person in connection with:
(a) a matter in relation to which the Director has a power or function under the ACLFTA; or

(b) a matter relating to a contravention of any other Consumer Act.
3. Schedule 1 of the ACLFTA provides that the Estate Agents Act 1980 and the Residential Tenancies Act 1997 are Consumer Acts under the ACLFTA. 

Background
At all relevant times:
4. Burke Property Management Pty Ltd ACN 111 267 308 (“the Company”) was a licensed estate agent with the licence number 068205L.  

5. The Company had its registered office at Suite 5, Level 1, 74 Doncaster Road, Balwyn North, 3104 and its principal place of business at Office 601, 45 Victoria Parade, Collingwood, 3066.

6. Mr Michael John Meehan (“Mr Meehan”) was a licensed estate agent with the licence number 068488L.  
7. Mr Meehan is and was the Officer in Effective Control of the estate agency business of the Company.
8. Mr Geoffrey Ogge (“Mr Ogge”) was engaged by the Company as an Agent’s Representative. 

9. Mr Meehan and Mr Ogge, as directors of the Company, are and were the only company officers of the Company.

10. The sole business of the Company was the management of residential properties located at 45 Victoria Parade, Collingwood, 3066 (“the Victoria Parade units”).   
11. The Company surrendered its estate agent’s licence to the Business Licencing Authority (“BLA”) in December 2015 and ceased to carry on the business of an estate agent at that time.
12. Mr Meehan surrendered his estate agent’s licence to the BLA on or about 4 March 2016.

Legislation
Estate Agents Act 1980

13. Section 29B(2) of the Act states that a person who is an Officer in Effective Control must, among other things:

…

(c)
properly control and supervise any estate agency business carried on by the agent or for which the person is responsible; 

(d)
take reasonable steps to ensure that any estate agents, agents’ representatives or other employees of the business comply with the provisions of the Act, the Sale of Land Act 1962 and any other laws relevant to the conduct of the business; and

(e)
establish procedures to ensure that the business is conducted in accordance with the law and good estate agency practice; and

(f)
monitor the conduct of the business to ensure those procedures are complied with.
14. Section 59(1)(b) of the Estate Agents Act 1980 requires every estate agent who, in that capacity (whether himself or by an employee or agent’s representative), receives or holds any money on behalf of any person in respect of any transaction, to pay that money into a statutory trust account.
15. Section 63(1) of the Act places an obligation on an estate agent to, among other things, keep full and accurate accounting records so as to show the true position of all trust moneys received by him and any disbursement or disposal of, or dealing with, those moneys in such a manner as to disclose at any time the entitlement to those moneys.

Residential Tenancies Act 1997  

16. Section 412(5A) of the Residential Tenancies Act 1997 prohibits a landlord/agent from requesting or obtaining a tenant’s signature to a bond claim form that does not specify the apportionment of the bond (if any) between the landlord and tenant. 

17. Section 504 of the Residential Tenancies Act 1997 makes it an offence to knowingly make a false or misleading statement or provide false or misleading information to the Residential Tenancies Bond Authority (“RTBA”) under that Act.  

Consumer Affairs Victoria Investigation

18. In October 2015, the Office of the Director of Consumer Affairs Victoria (“CAV”) received a complaint about the Company. The complaint alleged that bonds lodged with the RTBA by the Company for the Victoria Parade units were being returned, in full, to the Company.
19. Enquiries conducted by CAV inspectors, identified:

(a) bond money given to the Company by tenants at the commencement of a tenancy being paid by Mr Ogge, or transferred at his direction, into his personal bank account before being on-paid by him to the RTBA;

(b) bond money paid out by the RTBA being received into the personal bank account of Mr Ogge before being on-paid by him to tenants;

(c) bond claim forms prepared by Mr Ogge signed by tenants and Mr Meehan that represented that:
i.  the portion of bond to be paid to the landlord or agent was none when, in fact, the entire bond was directed to be paid into the personal bank account of Mr Ogge; and
ii. there was no apportioning of the bond amount as between the landlord or agent and tenants when, in fact, the bond was later apportioned at the discretion of the Company; and
(d) rent being received from time to time into Mr Ogge’s personal bank account before being paid into the statutory trust account.

20. On 3 March 2016, Mr Meehan admitted to CAV inspectors that he had knowledge of, and permitted the continuance of, the conduct referred to in paragraphs 19(a), 19(b) and 19(c) above.  

Contraventions of the Act and its Regulations
21. By reason of the conduct set out in paragraphs 19(a) and 19(b) above, the Director considers that the Company, Mr Meehan and Mr Ogge contravened:

(a) section 59(1)(a) of the Estate Agents Act 1980, by failing to pay trust money, namely:

i. bond money received from tenants at the commencement of tenancies; and

ii. bond money returned from the Residential Tenancies Bond Authority at the end of tenancies,
into the Burke Property Management Pty Ltd statutory trust account; and
(b) section 63(1)(a) of the Estate Agents Act 1980, by failing to keep and full and accurate accounting records so as to show the true position of all trust moneys received by the Company.
22. By reason of the conduct set out in paragraph 19(c) above, the Director considers that the Company, Mr Meehan and Mr Ogge contravened:

(a) section 412(5A) of the Residential Tenancies Act 1997, by obtaining tenants’ signatures to bond claim forms that did not specify the apportionment of the bond as between the landlord/agent and tenant; and
(b) section 504 of the Residential Tenancies Act 1997, by knowingly making a false statement or providing false or misleading information to the RTBA, by lodging bond claim forms that stated that the landlord or agent was to receive no apportionment of the bond when, in fact, the agent received the entire amount.  

23. By reason of the conduct set out in paragraph 19(d) above, the Director considers that the Company and Mr Ogge contravened section 59(1)(a) of the Estate Agents Act 1980, by failing to pay rent received from tenants, being trust money, into the Burke Property Management Pty Ltd statutory trust account.

24. By reason of the conduct set out in paragraphs 19 and 20 above, the Director considers that Mr Meehan, as Officer in Effective Control of the Company, has failed to:
(a)
exercise adequate supervision and control over the estate agency business of the Company, particularly in relation to the Company’s trust moneys and records, as required by section 29B(c) of the Act; 
(b)
take reasonable steps to ensure that its agent’s representative or other employees of the business comply with the Act and its Regulations as required by section 29B(d) of the Act; and
(c)
take reasonable steps to establish procedures designed to ensure that the business is conducted in accordance with the law and good estate agency practice, as required by section 29B(e) of the Act; or
(c)
adequately monitor the conduct of the business in a manner that ensured that those procedures were complied with as required by section 29B(e) of the Act.
Acknowledgment of the Contraventions
25. Mr Meehan and Mr Ogge, on behalf of the Company, acknowledge that by reason of the conduct set out in paragraphs 19(a), 19(b) and 19(d) above, the Company contravened sections 59(1)(a) and 63(1) of the Estate Agents Act 1980.

26. Mr Meehan acknowledges that by having knowledge of, and permitting the continuance of, the conduct set out in paragraphs 19(a), 19(b) and 19(c), he contravened sections 29B(2)(c), (d) and (e), 59(1)(a) and 63(1) of the Estate Agents Act 1980.

27. Mr Ogge acknowledges that by engaging in the conduct set out in paragraphs 19(a), 19(b) and 19(d) above, he contravened sections 59(1)(a) and 63(1) of the Estate Agents Act 1980.

28. The Company, Mr Meehan and Mr Ogge seek to address these contraventions by offering this Enforceable Undertaking to the Director pursuant to section 198 of the ACLFTA. 
The Enforceable Undertakings
29. Mr Meehan and Mr Ogge, on behalf of the Company, hereby undertake to the Director of Consumer Affairs Victoria, that the Company:
(a) will not reapply for a licence as an estate agent in Victoria for a period of 5 years from the date of this Enforceable Undertaking; and
(b) will not carry on or in any way be involved in the business of an estate agent (including, without limitation, property management) for a period of 5 years from the date of this Enforceable Undertaking.
30. Mr Meehan hereby undertakes to the Director of Consumer Affairs Victoria, that he:
(a) will not carry on or in any way be involved in the business of an estate agent (including, without limitation, property management) for a period of 5 years from the date of this Enforceable Undertaking; and 
(b) will not reapply for a licence as an estate agent in Victoria for a period of 5 years from the date of this Enforceable Undertaking.
31. Mr Ogge hereby undertakes to the Director of Consumer Affairs Victoria, that he will not carry on or in any way be involved in the business of an estate agent (including, without limitation, property management) for a period of 5 years from the date of this Enforceable Undertaking.

32. Mr Meehan and Mr Ogge, on behalf of the Company and Mr Meehan and Mr Ogge in their personal capacity, acknowledge that if the Director or the Director’s authorised delegate considers that the Company or any of them has or have breached any of the terms in this Enforceable Undertaking, without limiting any other available enforcement action, an application may be made to a Court for an order under section 198 of the ACLFTA. 
Commencement and Duration of the Undertaking
33. This Enforceable Undertaking commences comes into effect when it is executed by the Company; and is accepted by the Director. 
34. The term of the Enforceable Undertaking shall be for a period of 5 years from the date the Enforceable Undertaking is accepted by the Director. 

Public Nature of Undertaking

35. Mr Meehan and Mr Ogge, on behalf of the Company and in their respective personal capacities, acknowledge that:
(a) the Director will register this Enforceable Undertaking in the Register of Undertakings and make this Enforceable Undertaking available for public inspection pursuant to section 200 of the ALCFTA;
(b) the Director and/or the Minister for Consumer Affairs Victoria may, from time to time, publicly refer to this Enforceable Undertaking; and
(c) this Enforceable Undertaking in no way derogates from the rights and remedies available to the Director arising from any conduct described in this Enforceable Undertaking that arises from conduct outside the relevant period or from future conduct (including the right to pursue compensation for or in the name of any consumer);
(d) this Enforceable Undertaking in no way derogates from the rights and remedies available to any other person or entity (including any other regulatory agency) arising from any conduct described in this Enforceable Undertaking that arises from conduct outside the relevant period or from future conduct; and

(e) this Enforceable Undertaking in no way derogates from the obligation of the Company, its officers, employees, and agents to fully comply with the provisions of the Act and associated regulations. 
EXECUTION

Signed by:
…………………………………
………………………………… 

Michael John Meehan 
Geoffrey John Ogge
in their capacity as company officers for and on behalf of:
BURKE PROPERTY MANAGEMENT PTY LTD ACN 111 267 308

Signed by:




Michael John Meehan 

in his capacity as Officer in Effective Control of Burke Property Management Pty Ltd ACN 111 267 308.
In the presence of:
Witness: 



(PRINT NAME) 


Signed by:




Geoffrey John Ogge 

In the presence of:
Witness: 



(PRINT NAME) 


Accepted by:

The Director of Consumer Affairs Victoria pursuant to section 198 of the ACLFTA. 

Dated: ……………………………………………2016
Simon Cohen
Director of Consumer Affairs Victoria
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