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AUSTRALIAN CONSUMER LAW

CONSUMER AFFAIRS VICTORIA

ENFORCEABLE UNDERTAKING

Pursuant to Section 218 of the Australian Consumer Law (Victoria) and Section 198 of the Australian Consumer Law and Fair Trading Act 2012 (Vic)

The commitments in this undertaking are offered to the Director of Consumer Affairs Victoria by:

ACCRUE PROPERTY PTY LTD

(ACN 151 840 274)

of Level 1, 10-12 York Street, South Melbourne, Victoria 3205 (“the company”)

Director of Consumer Affairs Victoria

1. The Director of Consumer Affairs Victoria (“DCAV”) is the holder of the statutory office created under section 107 of the Australian Consumer Law and Fair Trading Act 2012 (Vic) (“the ACL&FTA”).  Pursuant to Part 6.2 of the ACL&FTA, the DCAV is empowered, inter alia, to:

(a) monitor compliance with the Australian Consumer Law (Victoria) (“the ACL (Vic)”);

(b) inquire into and investigate possible contraventions of the ACL (Vic);

(c) prosecute alleged contraventions of the ACL (Vic); and

(d) institute proceedings to achieve the purposes of the ACL (Vic).  

2. The DCAV is the Regulator for the purposes of the ACL (Vic) and, pursuant to section 218 of the ACL (Vic), may accept a written undertaking from any person in connection with any matter involving a contravention of the ACL (Vic) as a means of resolving contraventions of the ACL (Vic).  
Background
3. At all relevant times, the company was:
(a) and remains, a corporation, duly incorporated under Australian law; and
(b) engaged, in Victoria, in the business of providing property acquisition services, including property investment strategies.  
Legislation

4. Pursuant to section 18(1) of the ACL (Vic), a person must not, in trade or commerce, engage in conduct that is misleading or deceptive, or is likely to mislead or deceive.

5. Pursuant to section 29(1)(b) of the ACL (Vic), a person must not, in trade or commerce, in connection with the supply or possible supply of services or in connection with the promotion by any means of the supply of services, make a false or misleading representation that the services are of a particular standard, quality, value or grade.  
6. Pursuant to section 29(1)(e) of the ACL (Vic), a person must not, in trade or commerce, in connection with the supply or possible supply of services or in connection with the promotion by any means of the supply of services, make a false or misleading representation that purports to be a testimonial by any person relating to services.

7. Pursuant to section 29(1)(f) of the ACL (Vic), a person must not, in trade or commerce, in connection with the supply or possible supply of services or in connection with the promotion by any means of the supply of services, make a false or misleading representation concerning a testimonial by any person, or a representation that purports to be such a testimonial relating to goods and services.

8. Pursuant to section 29(1)(h) of the ACL (Vic), a person must not, in trade or commerce, in connection with the supply or possible supply of services or in connection with the promotion by any means of the supply of services, make a false or misleading representation that the person making the representation has a sponsorship, approval or affiliation.  
9. In addition to other remedies available under the ACL (Vic), a body corporate who contravenes section 29 of the ACL (Vic) is liable to a civil pecuniary penalty, in respect of each contravention, of not more than $1.1 million.   
10. Under section 222(1) of the ACL (Vic), a person must not, in compliance or purported compliance with a substantiation notice given by the regulator, give to the regulator false or misleading information.  
11. A body corporate, found by a court to have contravened section 222(1) of the ACL (Vic), is liable to a civil pecuniary penalty, in respect of each contravention, of not more than $27,500.  
The Substantiation Notice
12. On 25 February 2014, the DCAV sent to the company, a substantiation notice (“the substantiation notice”) under section 219 of the ACL (Vic) The substantiation notice required the company to give information and produce documents that could substantiate, inter alia, the following representations made by the company on the website with the uniform resource locator  www.accrueproperty.com.au (“the website”) that:

(a) “Accrue Property can show you how to build a portfolio of five or more properties in less than ten years using proven investment methods and exclusive techniques”;
(b) “Property can deliver a faster and higher rate of return than other traditional investments. On average per annum you could expect 5% return from banks, 8% return from shares, 9% return from a managed fund, and from property investment a huge 10% return per annum.”;
(c) “Property is also one of the only assets where the family home can be used to secure more assets without risking the home, simply by establishing a non-recourse loan”;
(d) “Prospective tenants must earn a minimum of $42,000 a year and are screened more thoroughly than any other normal applicant to a non NRAS-backed property”;
(e) “Accrue has negotiated with major government representatives to apply the NRAS scheme to low-density non-apartment style properties sourced via Accrue that reside (sic) less than 12 kilometres from Melbourne’s CBD”;
(f) the company could show investors how to use their “superannuation funds to earn an outstanding return, regardless of market conditions or whether capital growth occurs. Please note that government representatives have only allocated a small amount of NRAS licences to be used under this technique”.;
(g) the Accrue Landbanking system: 

(i) allows prospective investors to “break up with the banks for good and still acquire large amounts of property, leveraged for maximum capital growth, with minimal money down, zero holding costs and no interest fees!”;
(ii) “is one of the safest forms of investments available” and that “you can turn your Super Fund in to a goldmine – to purchase an appreciating asset, without taking a cent out of your own pocket.”;
(h) members of the Accrue Landbanking System would be informed of a property hot-spot “which is forecast to grow by 10% per annum” and that prospective investors would be given information to “explain the science behind why this makes it virtually impossible for you to lose”.; and
(i) prospective investors would be given, under the Accrue Landbanking System, a “step-by-step formula for potentially building a $1.2 million property portfolio over the next decade” and that investors “don’t need to take on any major risks to achieve this”.  
13. The company responded to the substantiation notice on 11 April 2014 but did not substantiate the representations outlined in paragraph 12(a) to 12(i) [inclusive] above to the satisfaction of the DCAV.  
14. The website also contained three testimonials which purported to relate to the services of the company.  
15. In the response to the notice of 11 April 2014, the company advised that the testimonials were provided in relation to the services of a separate but related company, Sovereign Investment Strategies Pty Ltd.  
16. In the response to the notice of 11 April 2014, the company also advised that each of the persons who had provided the testimonials had become and were current clients of the company.  After a further request from CAV, the company stated that two of the persons were not current clients of Accrue and had not been clients for a number of years.  
Contraventions of the ACL (Vic)  
17. The representations set out under paragraph 12(a) to 12(i) [inclusive] above about the services of the company: 
(a) relate to the standard, quality, value or grade of the company’s services; and/or
(b) imply that that the services have sponsorship, approval, performance characteristics, accessories, uses or benefits which they do not have; and/or
(c) imply that the company has approval from or affiliation with the National Rental Affordability Scheme (NRAS) and/or major government representatives which it does not have.  
18. The DCAV considers that the company has failed to adequately substantiate the statements set out in paragraph 12 above and that the statements are each materially false in some detail.  
19. By making the representations outlined in paragraph 12(a) to 12(i) [inclusive] above, the DCAV considers that the company contravened sections 18 and 29(1)(b), (g) and (h) of the ACL (Vic).  
20. By publishing the testimonials referred to in paragraph 14 as testimonials from customers of the company, the DCAV considers that the company has contravened section 29(1)(e) and (g) of the ACL (Vic).  
21. By providing the false information in response to the substantiation notice referred to above, the DCAV considers that the company has contravened section 222(1) of the ACL (Vic). 
Acknowledgement of the contraventions

22. The company acknowledges that the conduct referred to in paragraphs 17 to 19 (inclusive) above is alleged by the DCAV to have contravened sections 18 and 29(1)(b), (e), (f), (g) and (h) and section 222(1) of the ACL (Vic).  

23. The company acknowledges this conduct and seeks to address these alleged contraventions of sections 18, 29(1)(b), (e), (f), (g) and (h) and 222(1) of the ACL (Vic) by offering this Undertaking to the DCAV.  
The Undertakings

24. The company hereby undertakes to the Director of Consumer Affairs Victoria, pursuant to section 218 of the ACL (Vic): 

(a) that it has removed all statements referred to in paragraph 12 above and all the testimonials referred to in paragraph 14 above and that it will not republish them;

(b) that it will review all material published on its website in accordance with the Compliance Program set out below; 
(c) that the company will, within 90 days of the commencement date of this Undertaking, implement and maintain, for a period of two years, a Compliance Program in accordance with Annexure “A” of this Undertaking designed to ensure that, in or for the purposes of trade or commerce, all materials produced or published by it, in any form whatsoever, comply with the requirements of the ACL (Vic);
(d) that within four (4) weeks from the commencement date of this Undertaking, the company will pay to the DCAV, on behalf of the Victorian Consumer Law Fund, created under section 134 of the ACL&FTA, a total of five thousand dollars ($5,000); 

(e) that the company will notify the DCAV in writing, within ninety (90) days from the commencement of this Undertaking, that it has implemented a Compliance Program in accordance with paragraph 24(c) above.  
Extra-territorial effect of the Undertakings

25. The undertakings that are provided for under paragraph 24 above, apply to conduct occurring both within and outside the State of Victoria, to the full extent permitted by section 5 of the ACL&FTA.  

26. Section 5 of the ACL&FTA provides that the ACL&FTA and the ACL (Vic) apply to conduct that occurs both within and outside the State of Victoria, where there exists an appropriate nexus to the State.  Accordingly, enforcement action may be taken by the DCAV for conduct occurring in any other State or Territory where there is a sufficient nexus to the State of Victoria.  

27. This section specifies that the ACL&FTA and the ACL (Vic) apply, but are not limited to, the following:

(a) the engaging in conduct in the State of Victoria by persons outside the State of Victoria and vice versa; 

(b) the supply of goods or services in the State of Victoria where the contact for the supply of goods or services is made in Victoria; and 

(c) where a contract for the supply of goods or services is made outside the State of Victoria, a supply of goods or services to a person normally resident in the State of Victoria or a body corporate whose principal place of business is in the State of Victoria.  

28. In addition to the above, the undertakings that are provided for under paragraph 24 above, being the undertakings provided under section 218 of the ACL (Vic), apply to conduct occurring both within and outside the State of Victoria, to the full extent permitted by both sections 5 and 12 of the ACL&FTA. 

29. Pursuant to section 12(1) of the ACL&FTA, the ACL (Vic) also extends and applies to:

(a) persons carrying on business within the State of Victoria;

(b) bodies corporate incorporated or registered under the law of the State of Victoria; and 

(c) persons ordinarily resident in the State of Victoria; or 

(d) persons otherwise connected with the State of Victoria. 

30. Pursuant to section 12(2) of the ACL&FTA, the ACL (Vic), in reference to the four groups specified above, extends and applies to conduct and other acts, matters or things, occurring or existing outside or partly outside Victoria (whether within or outside Australia).  

Commencement of the Undertaking

31. This Undertaking comes into effect when it is executed by the company and is accepted by the DCAV. The term of the Undertaking shall be for a period of two (2) years from the date the Undertaking is accepted by the DCAV.  
Acknowledgements

32. The company hereby acknowledges that:
(a) the DCAV will register this Undertaking in the register of undertakings and make this Undertaking available for public inspection pursuant to section 218 of the ACL (Vic);
(b) the DCAV and/or the Minister for Consumer Affairs may, from time-to-time, publicly refer to this Undertaking; 
(c) this Undertaking in no way derogates from the rights and remedies available to the DCAV arising from any conduct described in this Undertaking or arising from conduct outside the relevant period or arising from future conduct (including the right to pursue compensation for or in the name of any consumer);
(d) this Undertaking in no way derogates from the rights or remedies available to any other person or entity (including any other regulatory agency) arising from any conduct described in this Undertaking or arising from conduct outside the relevant period or arising from future conduct; and
(e) this Undertaking in no way derogates from the obligation of the company, its officers, employees, and agents to fully comply with the provisions of the ACL and the ACL&FTA.  
EXECUTION

Executed By:

ACCRUE PROPERTY PTY LTD

(ACN 151 840 274)

Signed by:




Director 

In the presence of:
Witness: 



(PRINT NAME) 

Accepted By:

The Director of Consumer Affairs Victoria or the Authorised Delegate of the Director.
The Director: 


Accepted the


day of  ………………………. 2014
ANNEXURE “A”
COMPLIANCE PROGRAM
1. The Company must, within 90 days of the commencement of this Undertaking, appoint a senior employee with responsibility for ensuring that the Compliance Program is effectively established, maintained and administered in accordance with the requirements of the undertaking (the Compliance Officer).

2. After the appointment of the Compliance Officer, the Company must take all reasonable steps to ensure that, for the duration of the undertaking, there is a senior employee appointed as Compliance Officer with responsibility for ensuring that the Compliance Program is effectively established, maintained and administered in accordance with the requirements of the undertaking.

3. The Company must take all reasonable steps to ensure that the Compliance Officer reports in writing to the Company’s director(s) every six months with respect to the on-going maintenance and administration of the Compliance Program.

Compliance Policy

4. The Company must through its Compliance Officer, establish a policy (Compliance Policy) which is communicated in writing to all employees and agents involved in the advertising or promotion of the company or its services and which must contain:

(a) a statement of commitment by the Company to comply with the Australian Consumer Law (ACL) and the Australian Consumer Law & Fair Trading Act 2012 (the Acts);

(b) a direction to all such persons to report any compliance related issues and concerns to the Compliance Officer;

(c) a statement that the Company will take disciplinary action against any persons who are knowingly or recklessly concerned in a contravention of the Acts and that it will not indemnify them.  
5. The Company must, through its Compliance Officer, ensure that if it makes any representation, in any form whatsoever, to customers or prospective customers in relation to the benefits of:

(a) investing in property;

(b) investing through a self-managed superannuation fund; 

(c) using the family home as collateral or security for investments; or

(d) investing in accordance with the Accrue Landbanking System or like system;

· that it also provides this advice:- 

“The benefits and risks attaching to any investment strategy will depend, in large measure, upon the individual circumstances of the investor. No investment strategy is ‘foolproof’ no return is ever ‘guaranteed’. You should consider all information having regard to your personal circumstances (e.g. taxation implications) personal objectives and financial situation. Accrue recommends that investors obtain financial advice, specific to their needs, from qualified financial advisors.”

6. The Company must take all reasonable steps to ensure that the Compliance Program is maintained and administered in a manner that is consistent with the Compliance Policy for the duration of the undertaking.

7. The Company must provide a written copy of the Compliance Policy to all new employees whose duties could result in them being concerned with conduct that may contravene the Acts.

8. The Company must maintain copies of the Compliance Policy at its principal place of business and at all other places at which it carries on business during the currency of the undertaking.

