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1.
Introduction

A voluntary code of conduct aims to help industry members improve business practices and meet their regulatory obligations. It sets out specific standards of conduct – voluntarily agreed to by signatories ‑ about how industry members deal with each other and their customers.

An effective industry code can provide greater protection for consumers and reduce the regulatory burden for business.

1.1
Criteria for an effective code
An effective code relies on a strong industry association, supported by a significant proportion of industry members.

To be effective, a voluntary code must: 

· have widespread support within the industry

· have clear objectives

· be well designed

· provide benefits to signatories

· be effectively implemented

· be underpinned by an effective complaint handling system

· be administered by an appropriate body

· be properly and objectively enforced

· be regularly evaluated and reviewed to retain currency and support from stakeholders.

Codes place obligations on signatories and can be costly – so it is important that they are carefully implemented and administered. A poorly designed or administered code will not achieve its objectives; it will also impose costs and other burdens on signatories, without sufficient benefits.
1.2
Consumer Affairs Victoria’s role
Consumer Affairs Victoria has published this guide to help industries develop high quality business practices by adopting voluntary codes of conduct. 

Our role in helping an industry develop its own code will depend on the issues it identifies and its preferences.

Consumer Affairs Victoria may:

· provide information and guidance to an industry association considering a code

· advise on code development and administration

· provide advice on code monitoring and evaluation. 

For more information about how we can assist with code development, contact our Business InfoLine on 1300 098 631 or email voluntarycodes@justice.vic.gov.au

2.
Why develop and comply with a voluntary industry code?

The benefits for an industry include: 

· enhanced reputation and business practices

· a marketing advantage for signatories, who can present themselves as meeting industry best practice

· consistency across the industry

· greater stakeholder and investor confidence in the industry 

· reduced customer dissatisfaction and complaints

· more efficient compliance with legislation.

Other reasons for developing a voluntary industry code include: 

· it is easier to adjust than legislation, to meet changing needs 

· it is less intrusive than legislation or regulation 

· participants have a greater sense of ownership and are more likely to comply

· the code acts as a quality control benchmark for the industry 

· it provides an efficient and user-friendly means of resolving complaints.

2.1
Determining whether a voluntary code is an appropriate tool
An industry should only adopt a voluntary code of conduct when this will deliver effective compliance with legislation and address identified problems or issues. 

Factors to consider include: 

· whether there is an identified issue or problem within an industry that can be addressed effectively by a code

· conduct and compliance history within the industry

· the level of confidence, trust or credibility that the industry has within the community and among its customers 

· the nature of the industry; for example, its size and structure. Is it an emerging or mature industry? Are there consistent practices across the industry? 

· features of the code likely to inspire greater community and consumer confidence

· whether there is an appropriate industry group with sufficiently broad coverage to administer the code.

The code should impose the minimum:

· interventions necessary to achieve its objectives

· cost and burden on signatories.
3.
Steps to take before drafting an effective code

Codes of conduct are generally created by industry groups. An industry group that is drafting a code of conduct should first:

· read these guidelines

· identify and consult with relevant stakeholder groups, such as industry segments, consumer affairs agencies including Consumer Affairs Victoria and the ACCC, relevant users, consumer and public interest groups. This will help to identify and understand the problems the code should address

· clearly define the code’s objectives, then establish: 

· the issues the code should address

· the benefits the code will provide to stakeholders 

· the rules necessary to achieve the objectives 

· the likely costs of administering the code 

· how this cost will be funded 

· the resources available to develop an effective code

· larger industry associations may wish to establish a committee to develop the code.


The next step is to draft the code and road-test it with users. It may be necessary to redraft the code more than once to address stakeholder issues.

A high level of stakeholder involvement will encourage a high level of code ownership and coverage. It will also ensure the industry code is more likely to achieve its objectives.
4.
Drafting an effective voluntary code of conduct

When drafting an industry code, consider its structure. 

The final content will depend on the industry and the problem(s) that the code is designed to address. 

The critical steps are to: 

· identify the problems the code is seeking to address

· ensure the code’s objectives and purpose reflect specific stakeholder and business concerns 

· detail the rules that address common complaints and concerns about industry practices.

Other steps may include:

· establish a committee to administer the code (a code administration committee) and describe its functions in the code 

· provide for a complaints handling scheme in keeping with the Australian Complaints Handling Standard AS4269
 

· incorporate commercially significant sanctions for breaches of the code

· provide for an independent review mechanism when a complainant is dissatisfied with an outcome

· incorporate mechanisms to ensure consumer and industry awareness 

· include provisions to assist signatories in meeting their regulatory obligations 

· provide for relevant data collection 

· specify a regular review process 

· avoid anti-competitive implications in the code ‑ if the proposed code has anti-competitive implications, seek advice from the ACCC 

· ensure the framework and language is clear to all stakeholders 

· incorporate performance indicators for the code.
4.1
Code purpose
The code must state its objectives and define key terms. 

The objectives must clearly explain why the code was established and what it intends to achieve. This will assist users and help to assess the success or failure of the code. 

Definitions are clearly written to explain technical and legal terms. While the code must be consistent with the law, stakeholders should be able to easily understand their rights and obligations. Using plain English will prevent ambiguity. 

4.2
Code rules
This part identifies the rules that must be followed to achieve the objectives. When developing the rules, keep in mind the identified issues and problems. 

Code rules provide signatories with standards set by the industry and may establish best practice. 

Code rules also inform interested parties about their rights and obligations under the code; the quality and service they can expect; and how to lodge a complaint when they are dissatisfied with the product or service they received. 

Below is a hypothetical example. 

A Victorian Oyster Code of Conduct for Victorian oyster farmers and sellers designed to address the authenticity of Victorian oysters may develop rules addressing:

· the accuracy of record keeping by all stakeholders 

· a means for consumers to check authenticity 

· detailed customer receipts 

· correction of errors, outlining steps to be taken by a retailer when an error is identified 

· full refund policy 

· an audit trail, so that an error can be traced from its origin to when and how it was or was not corrected. 
4.3
Administration of code
Diverse representation provides a ‘public window’ to the scheme’s operations. 

To ensure the rules are applied effectively, the code’s promoters must develop and implement an administrative arrangement. Larger industry associations may wish to establish a formal committee to administer the code.

The body charged with administering the code should ensure the successful implementation and ongoing effectiveness of the code. 

Typical stakeholders that should be involved in the code’s administration include:

· trade associations ‑ historically, trade associations as caretakers of industry members have taken an active part in developing and maintaining codes of conduct and generally are able to incorporate a code administration committee into their existing infrastructure

· consumer representatives ‑ consumers play an important role in the development of business-to-consumer codes, code administration and consumer dispute resolution schemes. Consumer participation will help to ensure that the code provides for robust consumer protection and is more likely to be accepted by stakeholders 

It is important to ensure that consumer representatives have skills that extend beyond an individual’s personal experience as a consumer. Ideally, they should be capable of reflecting the viewpoints and concerns of consumers, and have the confidence of consumers and consumer organisations

· regulatory authority and consumer protection agencies ‑ usually have expertise useful in developing or administering a code.

If a code administration committee is established, the appointment of members should be for a set period and reviewed regularly to ensure the committee’s continued effectiveness.

4.4
Effective complaint handling
An effective code should have a complaint handling process that incorporates: 

· a definition of complaint that includes any expression of dissatisfaction with a product or service offered or provided 

· a procedure whereby complaints are considered initially by signatories to the code 

· where the signatories cannot resolve a complaint, it should be lodged with the code administration committee or an independent decision-maker appointed by the committee 

· performance criteria for complaint handling.

The code should also provide for the industry association to conduct an internal review when a complainant or industry member is dissatisfied with an initial attempt to resolve a complaint. When all internal industry efforts fail to resolve a complaint, the industry should sponsor an independent body to review the matter. 

This independent review body should: 

· be recruited from outside the industry 

· hold no preconceived ideas about the industry 

· have fixed term tenure

· be suitably qualified to hear and resolve complaints. 

By recruiting from outside the industry to review complaints, justice is seen to be done. Industry associations exist to benefit members, so may not be seen as independent when reviewing complaints about industry members. 

Examples of independent complaints bodies include:

· an independent referee with conciliation powers

· an industry ombudsman with power to make binding decisions

· a committee with the power to make determinations, comprising an independent chair, one or more industry members and consumers.
4.5
In-house compliance system
The body administering the code must ensure each signatory has an in-house system to ensure compliance with the code. It can assist compliance by providing advice and training.

The Australian Standard on Compliance Programs (AS3806) is commonly used by industries to develop code compliance manuals.
4.6
Consumer awareness
An effective code should incorporate a strategy that will raise consumers’ awareness of the code and its contents, including its complaints handling provisions. Publishing a list of code signatories may help raise awareness.
4.7
Industry awareness
In many cases, a code fails to operate effectively because employees or industry members are unaware of the code or fail to follow it in their day-to-day dealings. The code must contain a provision requiring employees and agents to be instructed in its principles and procedures. This should be an ongoing responsibility (due to staff turnover), overseen by the code administration body.
4.8
Meeting regulatory obligations
An effective code may help signatories meet their regulatory obligations. For example, the code may prescribe steps that signatories could take to ensure they comply with relevant legislative requirements.

However, codes should not replace any regulatory obligations. A regulatory obligation takes precedence if there is any inconsistency with a code.
4.9
Sanctions for non-compliance
Commercially significant sanctions may be necessary to achieve credibility with, and compliance by, participants. Such sanctions may also help to create stakeholder confidence in the code. 

If included, sanctions should reflect the nature, seriousness and frequency of the breach. 

Examples of commercially significant sanctions include: 

· supplying a product or service free of charge when a code rule is broken 

· censures and warnings 

· corrective advertising 

· fines 

· expulsion as a signatory to the code 

· expulsion from the industry association.
4.10
Coverage 

The wider the coverage a code has in an industry, the more effective it will be. 

Coverage should be measured in terms of number of code signatories against the number of potential signatories within the industry, and in terms of coverage of the issue that the code is attempting to address. For example, if a code aims to correct a market failure caused by a minority group, and the minority group does not become a signatory, the code is unlikely to achieve its objective. 

4.11
Data collection 

Effective codes require collection of data about the origins and causes of complaints, and the identification of systemic and recurring problems that industry members need to address. 

Data collected should include: 

· complainants

· businesses complained about 

· the types and frequency of complaints

· how complaints are resolved 

· time taken to deal with complaints 

· types of sanction(s) imposed. 

The data must be suitable for analysis of systemic issues and areas for improvement. These reports provide important feedback to assist compliance with legislation.
When collecting data, organisations should ensure they comply with all relevant privacy standards. For more information about your obligations relating to privacy, please visit the Office of the Australian Information Commissioner website. 
4.12
Monitoring and accountability

Regularly monitor compliance with the code to ensure it delivers the desired outcomes for all stakeholders and the wider community. 

A system for monitoring compliance may include evaluating data collected regularly, to identify and remedy problems and to find ways to increase compliance. 

An annual report should be produced on the code’s operation, allowing for periodic assessment of its effectiveness. These reports should be readily available to stakeholders and interested parties. The detail required will vary depending on the scope of the code.

4.13
Review 

The code should provide for regular reviews to ensure its standards meet identified objectives and community expectations, and that it is working effectively. 

4.14
Competition implications 

Codes should not be written in an anti-competitive way, as this could put them in breach of the Competition and Consumer Act 2010 (Commonwealth). 

Under Part IV of the Act, serious anti-competitive behaviour includes:

· competitors agreeing to charge the same or similar prices, or to restrict the territories within which they trade

· competitors agreeing to prevent another from acquiring or receiving goods and services

· misusing substantial market power to eliminate or damage a competitor or potential competitor

· misusing substantial market share by engaging in predatory pricing

· refusing to supply—this may infringe the Act under some circumstances such as if the purpose of the refusal is considered to be to damage another business

· stipulating minimum resale prices for goods supplied to a retailer.

The ACCC may authorise anti-competitive codes of conduct when the public benefit outweighs any detriment. However, such authorisation is not common.

The ACCC can provide advice about potentially anti-competitive provisions in a code of conduct. A Guide to Authorisation is available on the ACCC website.

Example

If the hypothetical Victorian Oyster Code of Conduct required signatories to negotiate collectively with retailers, it could potentially be anti-competitive under Part IV of the Competition and Consumer Act 2010.

The ACCC could authorise this anti-competitive behaviour if it considered this to be in the public interest.

The Victorian oyster industry would need to contact the ACCC to seek advice during the development of the code.

4.15
Performance indicators 

Performance indicators are a means to measure the code’s effectiveness. They should be developed with reference to the criteria in these guidelines. 

The measurements may be qualitative or quantitative but should be objective, so that another person in similar circumstances would obtain the same measurement.

See Appendix 1 for an example Annual Review Report and Appendix 2 for an example Triennial Review Report. The level of detail in these reports will vary depending on the scope of your code.

Appendix 1: Annual Review Report 
This is a hypothetical example only and will need to be adapted to meet the requirements of each code.


1.
Name of the industry code: 
Victorian Oyster Code of Conduct

2.
List the code objectives and respective benchmarks mentioned in the code:
	Objectives
	Benchmarks

	A. Retailer ensures oysters marketed as Victorian are grown in Victoria 
	Consumers of Victorian oysters can trace its origin to a Victorian location

	B. Clear and uniform labelling of Victorian oysters 
	Transparency in the location of where the oyster was grown

	C. Effective dispute resolution
	Accessibility

Independence 

Fairness
	Accountability 

Efficiency 

Effectiveness


3.
Using the respective benchmarks in Q2 above, please show evidence of the status of these code objectives:
	Benchmark
	Status

	A. Consumers of Victorian oysters can trace its origin to a Victorian location
	250 cases of non-traceable oysters reported

	B. Transparency in the location of where the oyster was grown
	99 per cent of all subscribers are complying with the code’s requirements

	C. Efficiency
	Has the code administration committee kept track of all the complaints? 

Yes 

Have all the complaints been dealt with in accordance with the principles outlined in the code? 

Yes 

Has the complaints handling procedure been reviewed regularly (at least annually)? 

Yes

	D. Effectiveness
	Does the complaints handling scheme comply with AS4269 (Australian Standard ‑ Complaints Handling)?

Yes


3.
How many oyster point of origin inquiries were received by oyster retailers?

1200
4.
How many complaints were received by the code administration committee during the last 12 months? 

250
5.
How many complaints were satisfactorily resolved by the code administration committee during the last 12 months? 

220
6.
Are there procedures for referring relevant complaints to other more appropriate forums? If so, what forums were these referred to?

Yes, 15 complaints were referred to the oyster industry ombudsman

7.
Have any systemic issues that have become apparent from complaints been referred to relevant scheme members? 

Yes 

8.
What were those systemic issues? 

Issue 1: The oysters’ origin could not be substantiated. 

Issue 2: The documentation supplied with the oyster was not very easy to understand. 

9.
Are vexatious and frivolous complaints excluded at the discretion of the decision-maker? 

Yes 

10. 
What are the time limits set for each process? Do these timelines facilitate speedy resolution without compromising quality decision-making? 

Yes.
· Complainant should receive acknowledgment of complaint in five working days.
· The Code Administration Committee should seek to resolve the complaint within 15 working days. If the complaint cannot be resolved it should be referred to a more appropriate forum.
· The Code Administration Committee should work with the more appropriate forum to ensure the complaint is resolved within 30 working days.
11.
Are these time limits adhered to?

Yes 

12.
Are the parties kept informed of the progress of their complaint?

Yes 

13.
How many complaints were referred to the Victorian Oyster Association for appropriate action?

10

14. 
What were the outcomes of the complaints referred to the Victorian Oyster Association? 

Eight complaints were resolved with the retailer to the consumers’ satisfaction. 

Two complaints were withdrawn by the consumers. 

Appendix 2: Sample Triennial Review Report

To ensure that the code maintains the necessary standard, an independent review is conducted every three years. The review is comprehensive and designed to retain the integrity of the code, meet consumer and business expectations and keep compliance costs to a minimum while maximising the benefits that flow from an effective industry code. 

The three-yearly review focuses primarily on the effectiveness of the code in achieving its stated objectives, that is, the agreed performance criteria outlined in the code. These criteria include but may not be limited to: 

1.
Code administration

Is a code administration committee established? 

Are the functions of the committee clearly spelled out in the code? 

Do the responsibilities of the committee include: 

· monitoring and reporting on compliance 

· obtaining adequate finance from members for administering the code 

· ensuring publicity of the code 

· providing for employee awareness of the code 

· imposing agreed sanctions on members for breaches of the code 

· conducting periodic reviews of the effectiveness of the code 

· preparing annual and other reports on the operations of the code?
2.
Transparency 

Are all stakeholders represented on the code administration committee? 

3.
Coverage 

How many industry stakeholders could potentially subscribe to the code? 

How many have subscribed to the code to date? 

4.
Complaints handling 

4.1
Accessibility 

Is the complaints handling system easily accessible to stakeholders? 

4.2
Independence 

Is the decision-maker independent from the code members? 

Is the decision-maker appointed to the complaints handling scheme for a fixed term? 

Does the code administration body have enough funding to fulfil its responsibilities? 

4.3
Fairness 

Does the decision-maker base decisions on what is fair and reasonable, considering good industry practice, relevant industry codes of practice and the law? 

Is the complainant advised of the rights to access the legal system or other redress mechanisms at any stage if they are dissatisfied with any of the scheme’s decisions or the decision-maker’s determination? 

Can both parties put their case to the decision-maker? 

Are both parties informed of the other party’s case/complaint? 

Is either party given the opportunity to rebut the arguments or information provided by the other party? 

Are both parties told the reason for any determination? 

Can the decision-maker compel a complainant to provide information relevant to a complaint? 

Is all information supplied by either party kept confidential except where disclosure is required by law? 

4.4
Accountability 

Does the code administration committee provide regular reports of determinations? 

Do written reports name the parties involved
? 

Does the code administration body publish an annual report? 

Is the annual report readily available to interested parties? 

4.5
Efficiency 

Does the complaints handling scheme only deal with complaints that are within its terms of reference? 

Does the scheme only deal with disputes that have not been dealt with by another dispute resolution forum? 

Does the scheme only deal with disputes that were not resolved through the internal dispute resolution mechanism? 

Does the scheme allow the decision-maker to exclude vexatious and frivolous complaints? 

Does the scheme allow reasonable time limits for each of its processes? 

Is there a system in place that traces the progress of complaints? 

Are the complainants informed of the progress of their complaints? 

Does the scheme keep records of all complaints, inquiries, their progress and outcome? 

Does the scheme conduct regular reviews of its performance? 

Does the scheme feed back regularly to the code administration committee on its progress? 

4.6
Effectiveness 

Are the scope and power of the decision-maker clear? 

Can the decision-maker make monetary awards (not punitive damages)? 

Is there a clear mechanism for referring systemic problems to the administration committee? 

Does the scheme have a procedure in place for receiving and referring complaints about the scheme? 

Does the scheme have a mechanism in place for dealing with these recommendations quickly? 

Does the scheme require code signatories to have an internal complaints mechanism in place? 

Are the determinations of the decision-maker binding on the code signatory if the complainants accept the determination? 

Has the operation of the code been reviewed within three years of its establishment by an independent body? 

Is the scheme reviewed regularly thereafter by an independent entity? 

Is the scope of the scheme appropriate? 

Are complainants and scheme members satisfied with the scheme? 

Are the dispute resolution processes used by the scheme just and reasonable? 

Is access to the scheme fair and reasonable? 

Is the scheme effective in its terms of reference? 

Are the results of the review made available to relevant stakeholders? 

5.
In-house compliance
Does the code administration body ensure that signatories to the code have an in-house compliance program in place? 

Does the in-house compliance program comply with AS3806? 

6.
Sanctions for non-compliance 

Are the sanctions for non-compliance with the code commercially significant? 

How many sanctions were imposed by the committee in the last three years? 

What were the sanctions that were imposed? 

7.
Independent review of complaints handling 

Can a dissatisfied complainant have the decision independently reviewed? 

8.
Consumer awareness 

What was the initial consumer awareness of the code? 

What is the consumer awareness now of the code? 

What is the strategy to create ongoing consumer awareness of the code? 

Is the level of consumer awareness reported annually? 

9.
Industry awareness 

What was the initial industry awareness of the code? 

What is the industry awareness now of the code? 

What is the strategy to create ongoing industry awareness? 

Is the level of industry awareness reported annually? 

10.
Data collection 

How many complaints were received in the last three years? (Please indicate by years 1, 2 and 3) 

Is the data collected analysed and reported? 

Is the data used to identify systemic problems? 

11.
Monitoring 

How frequently is compliance with the code monitored? 

12.
Accountability 

Was the operation of the code reported in an annual report? 

13.
Review 

How many reviews were conducted within the last three years? 

Are the review mechanisms adequate to assess the code’s effectiveness? 

14.
Competitive implications 

Is the code having a negative impact on competition? 

Has the code been checked with the ACCC for possible anti-competitive implications? 

15.
Performance indicators 

Have all of the following performance indicators been implemented? 

Is there a high level of industry awareness of the code? 

Is there a high level of stakeholder awareness of the code? 

Have stakeholder complaints dropped on issues the code is designed to address? 

Is the code meeting the stated objectives? 

Is the complaints handling mechanism highly visible? 

Is the complaints mechanism highly accessible? 

Are the response times to complaints resolution quick? 

Are the in-house code compliance mechanisms effective? 










� AS4269 is a standard published by Standards Australia. For further information please visit the � HYPERLINK "http://www.standards.org.au/" ��Standards Australia website�.


.


� Standards Australia has developed a benchmark standard (AS4269) for effective complaint handling.


� When preparing this report, organisations should ensure they comply with all relevant privacy standards. For more information about your obligations relating to privacy, please visit the � HYPERLINK "http://www.privacy.gov.au/" ��Office of the Australian Information Commissioner website.� 
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